OT PEJAKTOPOB

HccnenoBaTenbCcKuii LEHTP YACTHOTO MTpaBa UMe-
Hu C.C. Anekceena npu IIpe3unente Poccuiickoii
Denepalin HaYMHACT U3IaHUE €XKETOIHUKA «AJlb-
MaHax ceMeiHoro npasa». MBI paasl IIPeACTaBUTh
BHUMAaHMIO YUTATEJICH TEPBBIA BBIIIYCK aJbMaHaxa
«MexxayHapoaHbIE aCTIEKThI 3allUMThI ITPaB peOCHKa».
OH IMOCBSILEH PAaCCMOTPEHUIO aKTyaIbHBIX ITPo0JIieM
PETYJIMPOBAHUSI TPAHCTPAHUYHBIX CEMEUHBIX OTHO-
IIEHUH, CYyObeKTaMU KOTOPBIX SBJISIOTCS IETH, —
MEXYHAPOIHOTO MOXUILICHUS IETEN, ONpPeaeIeHUS
IOPUCAMKIIMHU MO TPAHCTPAHUYHBIM CIIOpaM O Je-
TSIX, TIPABOBBIX ACIEKTOB YCTAHOBJIEHUSI OTLIOBCTBA,
afanTalyy Takoil (pOpMbl YCTPOICTBA IepeMelleH-
HBIX ICTei Ha BOCIIMTAHUE B CEMBIO, KaK Kadaya. Bei-
MyCK OOBETMHUI CTaThU YICHBIX, KOTOPBIE TTPEICTaB-
JITIOT KaK KOHTUHeHTalbHyo (Ppanuus, Poccust),
TaK 1 aHIJIO-caKCOHCKYI0 (Benukoboputanus, CIIIA)

O.A. XaszoBa npaBoBble Tpanuiuy. CTaTbU aHIJIOSI3bIYHBIX aBTOPOB

TpeACTaBJIeHBI B OpUTHHAJIC O€3 ITepeBoa.

Tema nepBoro Bblmycka ObUTa BIOpaHa He ciiydaiiHo. Bo-TiepBbIx, BOIIpO-
CBI 3aIIIUTHI IIPaB AeTel B TPAHCTPAHMUHBIX KOHMIMKTaX HaXOmSITCS ceifuac
B LICHTPE BHUMAHUS C YUETOM INIOOATM3alIMOHHBIX ITPOIIECCOB, CBUACTEISIMU
KOTOPBIX MBI SIBJISIEMCSI, POCTAa MUTPALIMM M KOJIMYECTBA CMELIAHHBIX Opa-
KoB. Bo-BTOpBIX, MCCenoBaTeibCKUii LIEHTP YaCTHOTO MpaBa TPaIULIMOHHO
B CBOCH pab0Te HE TOJIBKO YIeIsieT 0co000e BHUMAaHME OOIIIMM BOITpOcaM pas-
BUTHS CEMENHO-TIPABOBOTO PETYJIMPOBAHNUS, HO U TIPOBOAUT UCCIIETOBAHUS
B 00J1aCTH 3allIMTHI IIpaB HeCOBeplIeHHoNeTHUX. Tak, VccienoBaTebCKuM
LIEHTPOM OBbUT M3aH HAYYHO-TIPAaKTUYECKIIT KOMMeHTapuit K ['aarckoit KoH-
BEHLIMU O IPaXKAaHCKO-TIPABOBBIX ACIEKTaX MEXKAYHAPOAHOIO MOXUILEHUS
neteii 1980 1.' B HacTosiiee Bpemst B LieHTpe BemeTcst paboTa Io IMOATOTOBKE
HOBOT'O KOMMEHTAapHsI, KOTOPHIii OyIeT BKIIOYATh aHaJIM3 POCCUIICKOI cyne0-

H.B. Tpury6osuu

1
Cwm.: Konsenuus o TPaKIaHCKO-IIPABOBLIX aCIIEKTAX MEXKIYHAPOIHOTO IMOXUILICHUS €~

Teit: Hayu.-nipakr. kommenTapuii / OtB. pen. H.B. Tpury6osuy, O.A. Xa3zosa. M.: Cratyt, 2016.
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HOM TIPaKTUKU IpUMeHeHUs 3Toii KOHBEHIIMM, HAKOITMBIIICICS 32 BpeMsI ee
npuMeHeHns B Poccrm, a Takske 0XBaThIBaTh aHAIM3 TTOJIOXKeHUI ["aarckoit
KOHBEHLIMU O 3aruTe aeteid 1996 r. v npakTUKY UX IpUMEHEeHMsI B TOi yacTH,
B KOTOPOIT 3TO KacaeTcsl BOIIPOCOB MEXKIYHAPOMTHOTO TTOXUIIICHUST IETCH.
B 6mkaiiimx mianax LlenTpa — padoTa Hag KoHlieniyei coBepleHCTBO-
BaHUS 3aKOHOJATEILCTBA, PETYIUPYIOIIETO OTHOIICHUS POTUTENICH U MeTeH.

M1 Upe3BbIYaifHO O1aromapHbI HAIIIM aBTOpaM, KOTOPBIE COTIACUIINCH
y4JacTBOBAaTh B aJlbMaHaXe U TIPEICTABIIIM CBOM CTaThbi. MBI HafeeMcsI, UYTO
YUTaTe b HAWICT MPOBEICHHBINM aBTOPaMK aHAJIN3 TTOJIOXKEHUI MeXITyHa-
POIHBIX JOTOBOPOB M HAIITMOHAIBFHOTO 3aKOHOIATEIbCTBA, 4 TAKIKE TTPAKTH-
KU UX TIPUMEHEHUSI MHTEPECHBIM U TTOJIC3HBIM TSI CBOSH aKaJIeMUIeCKOM
WU TIPAaKTUYECKOM pabOTHI, M aJTbMaHaX B IIEJIOM ITOCTYKHUT 00ECIIEUCHUIO
6oiee 3(p(heKTUBHOI 3aIINUTHI TIpaB IETEH.

H.B. Tpueybosuu,
0.A. Xazosa
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Jloy Haiimken — KOpoJIeBCKUII COBETHMK, IIOUETHBI Ipodeccop YHU-
Bepcurera Kapnudda, Benukobpuranus

B cratbe «IlocieacTus ycTaHOB/IEHHS IOPHINIECKOT0 OTHOBCTBA B KOHTEKCTE
NpaB YeJ0BeKa» Peub UIET O MOCIEACTBUIX YCTAHOBICHUST IOPUANYECKOIO
OTILIOBCTBA [UIsI IIpaB Yej0BeKa, B YaCTHOCTH B COOTBETCTBMM ¢ EBporeii-
CKOI KOHBEHIIMEN O 3allUTe MpaB YeJoBeKa M OCHOBHBIX cBoOoa (EKITY).
Bo BCTynmuTEIBHOM YaCTH pPacCMaTPUBAETCST BOIIPOC O TOM, KTO CUMTACTCSI
OTIIOM, a TaKKe 00CYKIAIOTCs aHIJIMIACKOE U POCCUICKOEe HALlOHAIbHbIE
3aKOHOIATEIbCTBA U MOCIEACTBYS BCIIOMOIaTeIbHOM perponyKiyu. OCHOB-
Hoe BHUMaHue yaensiercst Tomy, Kak EKTTY npumeHnsiercs K criopam 00 oT-
oBcTBe. O0CyXIeHe HAYMHACTCSI C IIOAPOOHOr0 aHaIM3a aejia «Pacmyccen
npomuse /lanuu». 3aTeM CO CCBHUIKOM Ha cyneOHYyI0 MpakTukKy EBponeiickoro
cyJa I1o mpaBaM uyesioBeka paccmaTpuBaeTcst npumeHenue EKITY k ciyuasam
ocCIapvBaHUsI OTLIOBCTBA, YTBEPKIEHMsI OTLIOBCTBA M, HAKOHEII, K OIpee-
JICHUIO OTLIOBCTBA B pe3yJibTaTe u3MeHeHus mmojia. CTaThs 3aBepIIaeTCs 3a-
MEYaHMSIMU O BAXXHOCTHU I0OPUINIECKOr0 OTLIOBCTBA /ISl peGeHKa (1 4yBCTBa
MIEHTUYHOCTU 4YeJloBeKa — IpaBo, 3amuiineHHoe ¢r. 7 KonBenuun OOH
o npaBax pedbeHka 1989 r.), u o ¢pyHkuuu EBpormneiickoro cyna o npaBam
YyeJloBeKa IIPpKY PaCCMOTPEHUHM CIIOPOB 00 OTLIOBCTBE.

Tpuryoosuy Hatanusa BukropoBHa — KaHIMIAT IOPUANYSCKUX HAYK,
JOIICHT, HAYaJIbHUK OT/eNIa CEMEIHOTO 3aKOHOIATEIbCTBA U 3aKOHO/IA-
TEJIbCTBA O HacenoBaHUM McciienoBaTebcKoro eHTpa YacTHOTO TIpaBa
nmenu C.C. Anekceesa ripu [1pesunenrte PD

B ctatbe «Bo3paxkeHus pedeHKa KaK OCHOBaHHE /ISl 0TKA3a B €ro BO3Bpalle-
HHUH B TOCYJAPCTBO MOCTOSTHHOIO MECTA JKUTEJIbCTBA» IIPOAHATM3UPOBAHbI
MOKTPUHAIbHBIE MTOIXOAbl M MPAKTUKA MIPUMEHEHUSI TAKOTO OCHOBAHMSI
IIJIs1 OTKa3a B BO3pallleHMU pebeHKa B TOCYIapCTBO €0 MMOCTOSTHHOTO MecTa
KUTEJIbCTBA, KaK Bo3paxkeHus pedeHka (4. 2 c¢r. 13 KoHBeHIIUM O Ipax-
JTAHCKO-TIPABOBBIX aCIMEKTaX MEXKIYHAPOAHOTO MoxuileHus aeteit 1980 r.).
PaccMoTpeHbI BOIIPOCHI TOCTUXKEHMsI peOeHKOM TaKOro BO3pacTa U CTEIeH!
3PEJIOCTH, IIPU KOTOPBIX ClieAyeT MPUHUMATh BO BHUMAHKE €r0 MHEHHE,
COOTHOIIEHUSI MHEHHsI peOeHKa 1 er0 HAWIYYILINX MHTePECOB, YCTAHOBIIE-
HUSI CONEPKAaHUS U CUJIbl BO3paXKeHUi pedeHKa, OLEHKU He3aBUCUMOCTHU
(opMupoBaHUsT €ro MHEHUSI.
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®@yrpmmpon IOr — mpodeccop Yaupepcutera 2Kan Mynen (JIvon 3),
nupektop LleHTpa cemeifHOTO TIpaBa, coBeTHMK KaccanmoHHOTO cyma
®dpanny3ckoii Pecriyonmuku

B crarbe «IIpaBa pedeHKa 1 60pb0a ¢ He3aKOHHBIM NepeMelnenrem aeteii: 10 et
npumenenus1 @panmmeii [aarckoii konBenmun 1980 r.» oT™MeuaeTcst, 4TO B LIENSIX
obecrieyeHurs MpaBa pedeHKa Ha BOCIUTaHWe 0O00UMU poauTeasamMu cT. 11
Konsenmmmu OOH o mpaBax pebenka 1989 r. o6s1361BaeT rocymapctsa 60-
POTBCS ¢ IOXUIIEHUSIMU. JIJ15T 3TOTO B paCTIOPSKEHUN TOCYIapCTB MMEIOTCST
pa3IMYHble THCTPYMEHTHI, B YACTHOCTH [aarckast KOHBEHIIUS O TPaKIaH-
CKO-TIPABOBBIX aCIIeKTaX MeXIyHapoaHOro noxuieHus aereit 1980 r., ko-
Topasi yCTaHOBUJIA TIPUHIIMIT HE3aMeUIUTETLHOTO BO3BpAIlleHUsT peOeHKa
B CTpaHy ero oobsraHOro TpoxuBanus. Mccinenosanue 10 et mpuMeHeHMs
Taarckoii konBeHmu Kaccaimmonasim cynom DpaHiiny moka3bIBaeT, 4YTo
(bpanITy3CcKUE CyaIBI B 1IE7IOM CTPOTO TPUMEHSTIOT KOHBEHIITMOHHBIE MEXaHU3-
MBI, 0COOEHHO MCKITIOUEHUST 13 TPUHIIMTIA HE3aMeUTUTEILHOTO BO3BPAIIEHNSI.
B a1OM OTHOIIEHNN (hpaHILy3CKuii Cy/bsi cOOMoaaeT OyKBy U 1yx KoHBEHIIMU.

Xa3osa Oubra AjleKCaHIpOBHA — KaHIMAAT IOPUINYECKUX HAYK, JOIICHT,
BC,ZLYH_II/IP)I Hay‘-leIfI COTPYIHUK OTACIIa CeMENHOoro 3aKOHOOAaTeJIbCTBA U 3a-
KOHOIATEJIbCTBA O HACJIEAOBAHUUN MCCJ’[GHOB&TCJ’ILCKOFO IIEHTpa 4aCTHOTO
npasa nmenu C.C. AnekceeBa nipu [Ipesunente PP, Bulie-mipe3nieHT
MexnyHaponHOTO 00llecTBa CeMEMHOTO TIpaBa, YjeH MexXayHapoaHOou
aKaaeMUHM IOPHUCTOB IO CEMEMHOMY IIpaBy

Cratbs «Kadana versus ycbIHOBIIeHHEe: TPAHCTPAHMYHDII ACTEKT» ITOCBSIIIEHA
BOIPOCY COOTHOIIIEHUST IBYX MHCTUTYTOB CEMEHOTO TpaBa: Kadasbl U yChI-
HoByieHus1. UHCTUTYT Kadamsl, 10 HeTaBHETO BpeMEHU COBCEM HEM3BECTHBII
TpaBy eBPOTIEHCKUX CTPaH, UCITOIB3YeTCsI B aOCOMIOTHOM OOJIBIIMTHCTBE
MYCYJIbMaHCKUX CTPaH BMECTO YCHIHOBIIEHUST, KOTOPOE 3aMpeIieHo HopMa-
Mu mapuata. B craTbe pasbscHsieTcs, uTo Kadana — 310 popmMa MPUHSITUS
Ha BOCMUTaHUE pebeHKa, OCTaBIIerocs 6e3 poauTeTbCKOTO TIOTIeueH N,
1 o0ecTieueHUsT ero 3alIUTON 1 YXOIOM; TIPU 3TOM CBSI3b peOeHKa, B TOM
YuCIie I0pUInIeckast, ¢ ero KpoBHOI ceMbell He oOpbiBaeTcs. Kadana kak
anbTepHATUBHAS hopMa obecriedeHrst pedeHKa CeMETHBIM BOCTIMTAHNEM
TOJTyInyIa 3aKpeTieHNe B MEXKIIyHAPOIHBIX MHCTPyMeHTax. MaccoBbIif MUT-
paIMOHHBIH IPpUTOK B EBpory mpuBHEC HOBOE, TPAHCTPAHUYHOE U3MEPEHNE
B TIOHMMaHUE 3TOTO CEMEWHO-TTPABOBOTO MHCTUTYTA MyCYIbMAaHCKOTO ITpaBa
1 00yCIIOBUIT HEOOXOIMMOCTD PEIIEHUSI, B YaCTHOCTH, TIPOOJIEMBI COOTHOIIIE-
HYST Kabasbl ¥ YCBIHOBICHUS I COBMECTUMOCTH B TIPUHIIUIIE STUX ABYX Mep
3QIIUTHI IETei, TUIIEHHBIX HAIIEXKAIIeTo CEeMEHOTO OKPYXKEHMSI, a TAKXKe
TIPUCTIOCOOIEHUST THCTUTYTA Kadasbl K eBPOTIEICKIM TTPABOBBIM PEATTHSIM.
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ITemorTo Mapuna JIbBoBHa — KaHIUIAT IOPUIMYECKHUX HAYK, BEAYILIHIA
Hay4YHBII cCOTpyTHUK MHCTUTYTa 3aKOHOIATEIbCTBA U CPABHUTEIHHOTO
npaBoBeneHus rpu [IpaButenscTe PO

B crarbe «Iaarckue kousenmuu 1980 u 1996 rr. 0 3ammTe fereii B TpAaHCTPaHUY-
HbIX ceMeiHbIX KOH()IUKTAX: HETOYHOCTH O(PMIMAIBLHOTO NepeBo/ia Ha PYCCKHIA
A3BIK» ITPOBEIEHO COMOCTABIEHNE TEKCTOB HA aHIIMICKOM M (DpaHIly3CKOM
SI3bIKaX M O(pUILIMATBHBIX TIEPEBOIOB HA PYCCKUIA s13bIK ['aarcKx KOHBEHIIMIA
B cdepe 3amuThl Aeteit — KoHBeHIMM 0 TpakKIaHCKO-TIPABOBBIX aCIEKTax
MexxnyHaponHoro noxuineHus aereit 1980 r. 1 KoHBeHMM 0 IOpUCIUKIINM,
MPUMEHUMOM TIpaBe, MPU3HAHUM, UCTIOJTHEHUU U COTPYIHUYECTBE B OT-
HOILIEHUW POIUTEIBCKOI OTBETCTBEHHOCTH M Mep 110 3auure aeteit 1996 r.
B pesynbrare BbISIBIEH psill HETOUHOCTE B UX MEPEeBOAAX, KOTOPbIE MOTYT
HMMeTh NpaBoBoe 3HaueHue. HetouHocTn B odunmanbHbIX epeBoaax [aar-
CKMX KOHBEHLIMI He SIBJISTIOTCS CrieU(UIecKr pOCCUIICKOI MPOOIEMOid, 4To
TOATBEPINI aHAJIU3 X NIEPEBOAOB HA IPYTHE CIAABSIHCKUE SI3bIKU.
ITpynumHa Takux nedeKToB MepeBOAOB 3aKJII0YAETCS INIaBHBIM 00pa3oM
B HOBHU3HE TEPMUHOJIOTHH, TTOMBITKE €€ alanTUPOBaTh K U3BECTHBIM I10-
HSTHUSM, HEJOCTATOYHOM TTOHMMAHUU CMBICIIOBBIX HIOAHCOB. YSICHEHUIO
MOIUTMHHOTO CMbIC/Ia ['aarckux KOHBEHIM I MOMOTaeT UX CUCTEMHbII aHa-
JIA3, TTOSICHUTENbHBIE TOKJIAbl, peKOMeHaauuu [aarckoii KoHdepeHIun
0 MEXyHapOJAHOMY YaCTHOMY IpaBy MO MPaKTUYECKOMY MPUMEHEHUIO
YKa3aHHBIX MEXIYHAPOIHBIX MHCTPYMEHTOB.

HeTouHblii nepeBo He TOKEH MPUBOIUTD K HEBEPHOI TPAKTOBKE ITOJIOKE-
Huit [aarckux KOHBEHLIMI, TOTEPEe CMBIC/IA U OLTMOKAM B X TPUMEHEHUU
B CyeOHOU MpakTuKe. B ciiyyae HEKOPPEKTHOTO MepeBoa HEOOXOAUMO
PYKOBOJICTBOBAThCS MOJTMHHBIMU TEKCTAMHU.

Dcrun DHH JIake — nipodeccop I0puIndeckoro KouieaKka YHUBepcuTeTa
AlioBbl, 3aBenytolas kageapoii cemeiiHoro npasa um. dauodepa, CIIA

B crarbe «Tpancrpannynbie nena o aersx B Coequnennsix Ilratax» otme-
yaetcst, uto CoenrHeHHble [1ITaThl MPUCOEAMHWINCH K TPEM U3 YEThIpEeX
Taarckux KOHBeHLIUI 0 AeTsIX, BKIo4asi KOHBEHIMIO O rpaXkIaHCKO-TIpa-
BOBBIX acreKTax MexayHapoaHoro noxuineHus aereit 1980 r., KoupeHuuio
0 3alllUTe AeTel U COTPYAHUYECTBE B OTHOLIEHUM NHOCTPAHHOTO YChIHOB-
geHust 1993 r. 1 KoHBEHIIMIO O MeXIyHapOoIHOM MOPSIAKE B3bICKAHUS
aJIMMEHTOB Ha AeTeil u apyrux dopmax conepxxaHus cembu 2007 r. CIIA
ele He patudurpoBaiu ['aarckyo KOHBEHLIMIO O IOPUCAUKIIMU, TPUME-
HUMOM MpaBe, MPU3HAHUU, UCTIOTHEHUU U COTPYIHUYECTBE B OTHOLICHUU
POINTEILCKOM OTBETCTBEHHOCTH U Mep 1o 3ammuTe aeteit 1996 r. OgHako
MpU3HAHWE U UCTIOJTHEHWE MHOCTPAHHBIX IOCTAHOBJEHMI 00 OIeKe YacTo
noctyrHo B CIIA B cooTBeTcTBUM ¢ EAMHOOOpa3HBIM 3aKOHOM O IOPUCIUK-
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MY 1 ucnoiHeHnM petneHnit 06 oneke Hax netbMu (UCCJEA). B craThe
o0bscHsieTes, Kak neiictByeT UCCJEA 1 yeM oH omimuaetcst ot KoHBeHIIMM
1996 r. B Tpex KOHTEKCTaX: BBIHECEHUE MEPBOHAYATILHOTO TTOCTAHOBJICHUS
00 orieke Ha peOeHKOM, U3MEHEHNe PelIeHNsT 00 OTeKe, a TAKKe IMPU3Ha-
HUE U UCTIOJTHEHE MHOCTPAHHOTO PEIIeHUsT 00 OTIeKe VI TTOCTAHOBICHUS
B cooTBeTcTBUU ¢ KoHBeH1meit o moxumienuu nereit 1980 r.

S610K0Ba JIroaMmiIa AHTOHOBHA — aTBOKAT AITBOKATCKOIM mmajaTel CaHKT-
ITetepOypra, mpencenarens Komnernu agBokaroB «Sky Lawyers» (Poccus),
yeH MexXIyHapoTHOI aKaJIeMUN IOPUCTOB IO CEMEITHOMY MPaBy

B craTthe «K Bompocy o MecTe KUTeIbCTBA peOEHKA M €r0 H3MEHEHHH: PoC-
CHIACKMIA ¥ MEXKIYHAPOIHBIMA ONMBIT» OTMEYAETCS, UYTO pOCCUiicKasl cyneoHast
MPAKTHUKA TI0 PACCMOTPEHUIO CIIOPOB 00 OTpPeNeIeHUH MEeCTa XUTETbCTBA
pebeHKa Win ero U3MEHEHUN CBUAETENBCTBYET O TOM, UTO IMO-TIPEKHEMY
B OOJIBIITMHCTBE CJTY9aeB MECTO KUTEILCTBA JeTell B CITyyae PacTOPXKEHMUS
Opaka pomuTeseii ompenensieTcs ¢ MaTepblo. B To ke Bpemst B Ipyrux cTpa-
Hax, KaK KOHTUHEHTAJILHOTO, TaK U OOIIeTo MpaBa, HaOTI0naeTCsT TEHIASHITS
K COBMECTHOI1 OTIeKe, TIPU KOTOPOI TIOCTIe PacTOPKEeHMsT Opaka BOZMOXHO
HE TOJIbKO COBMECTHOE PellleHNe POAUTENISIMU BCEX 3HAYMMBIX BOTIPOCOB
B XXM3HU pebeHKa, HO MooYepeHoe poXBaHue pedbeHKa ¢ 000uMuU po-
nutensiMu. B HacTosIeli craThbe Ha HECKOJIBKUX IIPUMepax U3 POCCUNCKOM
¥ MEXITYHAPOTHOU CyneOHO MPaKTUKN aHATU3UPYETCS TIePCIIEKTUBHOCTD
TaKOU TeHIEHIINY B CBETe IpaBa pebeHKa, rapanTupoBaHHOro KoHBeHIme i
OOH o mpaBax pe6enka 1989 1., He pa3TyyaTbcsl CO CBOUMU POTUTEISIMU
¥ Ha IMIHBIE PETYJISIPHBIE KOHTAKThI C 000WMHU POAUTEIISIMHU.
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Ann Laquer Estin — Professor, Aliber Family Chair, University of lowa
College of Law, USA

As noted in the paper “Cross-Border Children’s Cases in the United States”,
the United States has joined three of the four Hague Children’s Conventions,
including Child Abduction Convention, the Intercountry Adoption
Convention, and the Family Maintenance Convention. The United States
has not yet ratified the 1996 Hague Convention on Jurisdiction, Applicable
Law, Recognition, Enforcement and Co-operation in Respect of Parental
Responsibility and Measures for the Protection of Children. Recognition and
enforcement of foreign custody orders is often available in the United States,
however, under the Uniform Child Custody Jurisdiction and Enforcement
Act (UCCJEA). This chapter explains how the UCCJEA operates and how
it differs from the 1996 Convention in three contexts: making an initial child
custody order, modification of a custody determination, and recognition
and enforcement of a foreign custody determination or an order under the
Abduction Convention.

Hugues Fulchiron — Professor, Head of the Family Law Center, University
Jean Moulin (Lyon 3), SE Councillor at the Court of Cassation, France

As noted in the paper “Children’s rights and protection against abduction: ten
years of application in France of the Hague Convention of 25 October 1980,
to ensure the right of the child to be raised by both parents, Article 11 of the
UN Convention on the Rights of the Child obliges states to combat abduction.
States have various instruments at their disposal to carry out this fight, in
particular the Hague Convention of 25 October 1980, which established the
principle of the immediate return of a child to his or her country of habitual
residence. A study of ten years of the application of the Hague Convention by
the French Court of Cassation shows that the French courts have in general
strictly applied the mechanisms of the treaty, especially the exceptions to the
principle of immediate return. In this respect, the French judge respects the
letter and spirit of the Convention.

Olga A. Khazova — PhD (in Law), Associate Professor, Leading Legal

Scholar of the Family and Inheritance Law Department, Private Law Re-
search Center under the President of the RF named after S.S. Alekseev, Vice
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President of the International Society of Family Law, fellow of the Interna-
tional Academy of Family Law

The paper “Kafala versus Adoption: Cross-border Context” deals with the rela-
tionship between two institutions of family law: kafala and adoption. The in-
stitution of kafala, until recently entirely unknown in European law, is used in
the vast majority of Muslim countries instead of adoption, which is prohibited
by Shariah law. The article explains that kafala is a form of fostering, protecting
and caring for a child left without parental care, without severing the child’s
ties, including legal ones, with his or her birth family. Kafala as an alternative
form of family care is enshrined in international instruments. The massive
migration influx to Europe has brought a new, cross-border dimension to the
understanding of this Muslim family law institution and has led to the need
to address, in particular, the relationship between kafala and adoption and
the compatibility in principle of these two protective measures for children
deprived of an adequate family environment, as well as the adaptation of kafala
to European legal realities.

The analysis carried out in the article clearly shows that none of the European
countries has proved fully prepared to adapt the kafala-based relationship to
the legal regulations governing the relationship arising from the adoption of
a child for foster care. The article analyses the cases examined by the European
Court of Human Rights, the EU Court of Justice and the UN Committee
on the Rights of the Child. Thus, the cited cases from France, Belgium,
Luxembourg and the UK illustrate the problems that require closer analysis
and legal resolution in the best interests of the child. They demonstrate the
need to develop an appropriate legal framework that, on the one hand, ensures
that a migrant child placed under kafala is adequately protected and, on the
other hand, respects the child’s cultural and religious background, especially
if the law of the child’s country of origin prohibits adoption.

Nigel Lowe, KC (Hon) — Emeritus Professor of Law, Cardiff University, UK

The concern of the paper “The Human Rights Implications of Establishing
Legal Paternity” is the human rights implications, particularly under the
European Convention on Human Rights (ECHR), of establishing legal
paternity. The introductory discussion considers who is regarded as the father
and includes discussion of English and Russian domestic law and of the effects
of assisted reproduction. But the main focus is how the ECHR applies to
paternity disputes. The discussion begins with a detailed analysis of Rasmussen
v Denmark. It then examines, with reference to the Convention jurisprudence,
the application the ECHR to cases where a paternity finding is being
challenged, cases where it is been asserted and finally, to the determination
of paternity following a gender change. The contribution concludes with
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observations about the importance of legal paternity to the child’s (and the
man’s) sense of identity (a right protected by UNCRC Article 7) and about
the function of the European Court of Human Rights when determining
paternity disputes.

Marina L. Shelyutto — PhD (in Law), Leading Legal Scholar, Institute of

Legislation and Comparative Law under the Government of the RF

The paper “1980 and 1996 Hague Conventions on Cross-Frontier Child Pro-
tection: Overcoming Inaccuracies of the Official Translation in Russian” is
based on a comparison of texts in English and French and official translations
into Russian of the Hague Conventions on the Protection of Children — the
Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction and the Convention of 19 October 1996 on Jurisdiction, Applicable
Law, Recognition, Enforcement and Co-operation in Respect of Parental
Responsibility and Measures for the Protection of Children — has been made.
As a result, a number of translation inaccuracies have been identified, which
may have legal significance. Inaccuracies in official translations of the Hague
Conventions are not specifically a Russian problem, as evidenced by the
analysis of their translations into other Slavic languages.

The reasons for the defects are mainly the novelty of terminology, the attempt
to adapt it to known concepts, insufficient understanding of meaning nuances.
The systematic analysis of the authentic texts of the Hague Conventions,
explanatory reports, practical recommendations of the Hague Conference
on Private International Law help to understand the true meaning of their
provisions.

Inaccurate translation should not lead to misinterpretation of the Hague
Conventions, loss of meaning and errors in their application in court practice.
If the translation is incorrect, the original texts should be used.

Nataliya V. Trigubovich — PhD (in Law), Associate Professor, Head of

the Family and Inheritance Law Department, Private Law Research Center
under the President of the RF named after S.S. Alekseev
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The paper “The Child’s Objection as a Defense to Return Them to the State
of Habitual Residence” contains an analysis of doctrinal approaches and
practice of application of child’s objection exception preventing return of the
child to the country of habitual residence (art. 13 (2) Hague Convention on
the civil aspects of international child abduction 1980). The author considers
such issues as a child’s sufficient age and degree of maturity at which their
views should be taken into account, the child’s best interests test in abduction
cases, the content and strength of the child’s objections, parental influence
on the child’s views.



Our authors

Liuda A. Yablokova — Managing Partner, Sky Lawyers Law Office, Saint-
Petersburg Law Chamber, fellow of the International Academy of Family
Lawyers

As noted in the paper “The Place of Residence of Child: Russian and inter-
national experience”, the case law in Russia on place of residence of chil-
dren and its changing shows that as a general rule the court will determine
the place of residence of a child with his mother. At the same time there is
a tendency of joint or shared custody which is seen in many countries of con-
tinental as well as common law when after the divorce the parents not only
will be able to solve all issues relating to well — being of child together, but
there will be two households and child will be able to reside in turn equally
with both parents. The perspective of joint or shared custody is being ana-
lysed in this Article based on some examples of Russian and international
case law in the light of the right of child guaranteed by the U.N. Conven-
tion of the Rights of Child 1989, not to be separated from his (her) parents
and to maintain personal relationships and direct contact with both parents.



M.JI. IllemoTTO

I'AATCKHME KOHBEHIINH 1980 u 1996 rr.
O 3AIIIUTE JETEN B TPAHCTPAHUYHBIX
CEMEMNHBIX KOH®JIUKTAX: HETOYHOCTH
O®UIIVATILHOTO ITEPEBOJIA HA PYCCKUM SA3BIK

C 1 okts6ps 2011 r. B Poccum neiictByer KoHBeHLIMS 0 TpaxkaaH-
CKO-IIPAaBOBBIX aCIeKTaX MEXIYHAPOIHOIO IMOXMIIEHMS JeTeil, 3aKII0-
yeHHas B ['aare 25 okTa6ps 1980 r. (manee Takke — Konsenius 1980 r.),
ac | utons 2013 r. — KoHBeHIIMS O IOPUCIUKILINU, TPUMEHUMOM TIpaBe,
TIPU3HAHUU, UCIIOJTHEHNU U COTPYIHUYECTBE B OTHOLIEHUU POIUTEIb-
CKOI OTBETCTBEHHOCTHU M MEp MO 3allluTe AeTel, 3akioueHHas B ['aare
19 okTs6pst 1996 r. (manee Takke — KonBenuust 1996 r.). O6e KOHBEHLIMU
noarotosieHbl ['aarckoit KoHgepeH el Mo MeXIyHapOTHOMY YACTHOMY
npaBy (manee — 'KMYII) u coBeplilieHbI Ha aHTJIUICKOM U (hpaHITy3CKOM
SI3bIKAX, UMEIOLIUX OAMHAKOBYIO CHUILY.

YKazaHHbIe KOHBEHLIMM OTHOCSTCS K UMCJTY TaK HAa3bIBAEMbIX TETCKUX
lNaarckux KOHBeHIIMI M HampaBJieHbI Ha 3amuTy aeteil. Konsenius 1980 .
MPUHAIJICXKUT K chepe CeMeitHO-IIPaBOBOr0 PEryJIMPOBAHUS U MEXIyHa-
POIHOTrO YaCTHOTO IpaBa, UMesl CKopee MpoLeaypHbIit XapakTep, KoHBeH-
must 1996 r. — K cdepe MexKayHaApOIHOTO YACTHOTO IIpaBa U MEXKIyHapOI-
HOTO TpaXkIaHCKOIO Mpoliecca. DTU MEXIYHAPOAHbIE TOKYMEHTBI TECHO
CBsI3aHbl MEXJ1Y CO0O0I, ITOCKOJIbKY OIMMPAIOTCS Ha €AMHbIIM KOHIEIITYalb-
Hblil pyHaaMeHT. KonBeHius 1996 r. 1ieneHarpaBlieHHO pa3padaThiBa-
JlaCh KaK MHCTPYMEHT, IIPU3BAaHHbII Pa3BUTh U IOMAAEPXKATD ITOJIOKEHMS
Kounsennum 1980 1.

B obunmanbubix nepeBogax Konsenryu 1980 r. u KonBenimu 1996 r.
(manee — Naarckue KOHBEHLIMU) Ha PYCCKMI SI3bIK OOHApPYXKMBAETCST HE-
CKOJIbKO HETOYHOCTEM — PacX0OXICHU ¢ IMOUIMHHBIMUY TEKCTAMU, KOTOPbIE
MOTYT UMETb Iopuandeckoe 3HayeHue. OTae/bHble U3 HUX OpOCcaloTCs B IJ1a3a,
JPYyrie OCO3HAIOTCS 110 Mepe ITpUMeHeHUsT ['aarckux KOHBEHIIUI B OTEYeCT-

1 o
Cwum., Hanipumep: [IpakTuieckoe pyKOBOICTBO IO TpUMeHEeHUIO ['aarckoii KOHBEH-

mn 1996 rona mo 3amute neteit / [aarckast KoH(EPeHITUS IO MEXITYHAPOIHOMY YaCTHOMY
npaBy. [loctosiHHOe G1opo. 2014. 1. 4.21, 13.1—13.14. URL: https://www.assets.hcch.net/
docs/3368a7cd-eb0b-4b92-bd38-¢89325067¢97.pdf (mara obpamenust: 20.06.2020).
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