PREFACE

I am delighted and honoured to have been asked to write a preface for
this excellent book by Sergey Kurochkin. It is impossible to comment on
every single aspect of the book as it is quite comprehensive and thorough in
its coverage; hence I will be inevitably selective.

In the modern business world, a very substantial number (if not the vast
majority) of disputes are submitted to arbitration for their resolution. Arbitra-
tion is then typically a one-stop resolution process for cross-border disputes.
Businesspersons have used arbitration for several centuries and appreciate the
advantages and limited disadvantages of arbitration.

Regulation of arbitration, in general, and more specifically international
arbitration, by national or international legislators is a rather recent devel-
opment, although one can see some national arbitration laws dating back to
the late 17" century: most arbitration legislation is of the last two centuries
with a significant acceleration after the adoption of the UNCITRAL Model
Law in 1985. As arbitration is developing and constantly evolving, arbitral
national legislations are being modernized, and the arbitration rules of the
world’s leading arbitration centers are being constantly updated. Empirical
research conducted at Queen Mary University of London has been monitor-
ing the trends in arbitration since 2005 and shows that arbitration is growing
in new business areas and more issues are now classified as being capable of
settlement by arbitration (arbitrable).

I have been following the development of arbitration in Russia with great
interest. In recent years, the arbitral legislation has been substantially up-
dated in Russia, and judicial practice relating to arbitration is also developing
intensively. For example, a significant movement one can observe is in the
area of sports arbitration. I know that the discussions about the results of the
arbitration reform that took place in 2016 are still going on among leading
Russian experts. There is also a significant body of experts in arbitration, both
in academia and practice.

The legal nature of arbitration has always been a focus of attention for
scholars. Researchers from France, the United Kingdom, the United States,
Germany, and other countries have made significant in studying the legal
origins of arbitration. Hence, it is customary to talk about four main theories
of the legal nature — contractual, jurisdictional, hybrid and autonomous.

Sergey Kurochkin, in his impressive, comprehensive and at the same
time concise, book not only provides a detailed overview of them, but also
addresses recent concepts on the nature of arbitration. This is particularly
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critical as understanding the very essence of the phenomenon arbitration
is facilitates the increase of trust in arbitration. Therefore, the discussion of
the legal nature of arbitration determines the content of the main concepts
and institutions of arbitration. For example, a meaningful definition and
delimitation of the legal nature and legal “value” of arbitral awards may be
well aligned with discussions about the juridical nature and philosophical
foundations of arbitration.

Despite the fact that several leading experts of arbitration do not engage
with the debate on the more theoretical aspects of arbitration in favour of
a more technical approach to the subject and focusing on procedure and the
practical dimension of arbitration, the theoretical debate remains critical.
Since the theoretical discussion is about 60 or 70 years old it is simply too
early to put an end to these debates. As research into the nature of arbitration
continues, I am convinced that Sergey Kurochkin’s book will contribute to
the development of the legal theory of arbitration.

Researchers also reflect on the pervasive problems of arbitration; today,
all institutions of arbitration, without exception, are subjected to theoretical
analysis. Scholars actively analyze international legal sources, national leg-
islation, judicial practice, arbitration rules and soft law provisions. Practical
application also determines the importance of continuing research in the field
of international arbitration. Judicial practice contains numerous examples of
the use of theoretical constructions to resolve controversial issues. The doctrine
is now rightfully becoming a more central source of international commercial
arbitration. Its development is facilitated by the activities of major international
organizations (in particular, UNCITRAL, WIPO) and professional associations
(e.g., IBA, ICCA, etc), that unite the most authoritative arbitral specialists.

In many instances, the quest for an effective dispute resolution of inter-
national trade participants is satisfied by arbitration. Consequently, leading
scholars, such as the late Emmanuel Gaillard, or Dezalay and Garth, observed
the creation of a transnational jurisdictional mechanism based on arbitration,
a «transnational justice system» which runs in parallel (and even in competition)
to national legal systems. More experts rely on the thesis of the “truly interna-
tional”, autonomous nature of commercial arbitration. Arbitration scholarship
today is based largely on the best practices of leading arbitration centers, and
its often it is ahead of the national legislator, in providing answers to practical
questions. Modern information technologies are becoming increasingly more
relevant to arbitration proceedings. It is inevitable that the use of artificial intel-
ligence in arbitration is just around the corner.

I am familiar with the first edition of Sergey Kurochkin’s book, and I was
not surprised by his decision to prepare a new, second edition. As the arbitra-

13



Mistelis

tion world is dynamic and adaptable, researchers have to address develop-
ments periodically. Studying the manuscript of the book I am delighted to see
that the revised version considers the latest changes in Russian legislation,
takes full account of the most recents decisions by the Supreme Court of the
Russian Federation, as well as considering the updates in arbitration rules
updates of the world’s leading arbitral institutions.

My reading of the Russian arbitration literature suggest that Russian
experts focus particularly on the issues of the relation between arbitration
and national courts, understanding the procedure, conditions and grounds
for setting aside of arbitral awards, and the refusal to recognize and enforce
them. In this sense, the book of Sergey Kurochkin is built on an international
pattern: the author covers comprehensively how to conclude a valid and
enforceable arbitration agreement, the role and functions of the arbitral tri-
bunal in managing and organizing arbitration proceedings, and rendering an
enforceable award. This approach deserves support. Only a small percentage
of arbitrations interact with national courts so considering the effectiveness
of arbitration from the arbitration agreement through the procedure and
ultimately the award is critical.

Another feature of the Russian arbitration studies that is noticeable to the
international arbitration community is the clear and stark distinction into
domestic arbitration and international commercial arbitration. Perhaps this
is the legacy to the Soviet academic legal tradition. I would like to commend
the fact that in Sergey Kurochkin’s book, international commercial arbitra-
tion and domestic arbitration are considered in a comprehensive manner, but
on a single theoretical basis. Of course, the author also presents the existing
differences, the analysis of which allows us to more fully highlight the ap-
proaches adopted by the Russian legislator, the existing judicial practice.

Issues of arbitrability are of great interest for me and many arbitration
experts. Sergey Kurochkin, covers arbitral tribunal competence, issues of
subjective and objective arbitrability in a comperehensive, accessible and
informative fashion and also specifically presents the Russian concept of
arbitrability. Of practical interest to the international and, I am sure, to the
Russian audience are the conclusions about which cases are capable of in-
capable of being submitted to arbitration in Russia.

I also particularly welcome the comprehensive sections on the arbitration
agreement and the award. The concept and legal nature of the arbitration
agreement, its form, types, limits, and effects are considered in detail, and
alternative and multi-tiered arbitration agreements are also analyzed. The
author reviews the problems of the autonomy (or separability) of the arbi-
tration agreement, the validity, invalidity and unenforceability of arbitration
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agreements, the procedure for drafting, concluding, and terminating arbi-
tration agreements, and their interpretation. Similarly, there is appropriate
focus on the arbitration award. The book discusses its nature, types, essential
content, requirements for an enforceable arbitration award, the procedure for
its scrutiny, correction and additional awards. Given that an arbitral award
can be considered as an investment, it is important to also consider that an
award is de facto and de jure a judgment with transnational effect.

One of the most intriguing topics in arbitration is the problem of applying
public policy as a bar to the recognition and enforcement of arbitral awards.
In his book, Sergey Kurochkin has presented an excellent and very informa-
tive analysis of the practice of Russian courts in defining the conditions for
refusing to recognize and enforce arbitral awards on the grounds of violation
of public order.

Finally, it is important to point that the author of the book has included
sections on online arbitration and sports arbitration in the second edition.
The significant development of information technologies has brought online
arbitration (back) to life, and many leading arbitration institutions have been
developing dispute resolution systems on online platforms. Sports arbitration
is also becoming more well-established. In a number of countries, including
Russia, the experience of Court of Arbitration for Sport (CAS) in Lausanne
is replicated. For many reasons, sports arbitration differs from ordinary com-
mercial arbitration, and therefore it seems justified to include a separate
chapter in revised edition.

In conclusion, I would like to congratulate Sergey Kurochkin for an excel-
Ient second edition of his book and note that regardless of the fact that the
book is written in Russian, it is of great interest to arbitration professionals not
only in Russia, but also around the world. I am confident that the book will
be useful resource for both academics and practitioners. I warmly recommend
the book as a significant publication on arbitration in Russia, from a domestic
and an international perspective and commend the extensive research and
the clarity of the analysis.

London, 5 August 2021

Professor Loukas Mistelis,

LLB, MLE, FCIArb, Advocate (Athens Bar),
Clive M Schmitthoff Professor of Transnational
Commercial Law and Arbitration,

Centre for Commercial Law Studies,

Queen Mary University of London



NPEANCNOBUE

41 pan ¥ MOJIbILEH, YTO MHE MPEIJIOXKWIN ITOATOTOBUTh IIPEANCI0BUE
K 210l 3ameuatenabHoil KHure Ceprest Kypoukmnna. HeBo3MoxXHO Tpo-
KOMMEHTHUPOBAaTh KaXKIbIi OTACIBbHBIN €€ aCIeKT, ITIOCKOJbKY KHHUTa BeCbMa
BCeoOBEMITIONIA, a MaTepUall U3JI0XKEH BCECTOPOHHE, TTO3TOMY HEM30EXKHO
s1 Oymy n3dupaTesieH.

B coBpeMeHHOM MHPOBOM IPEANIPUHUMATEIHLCKOM COOOIIECTBE BeChbMa
CYIIECTBEHHOE KOJMUECTBO (€C/IM He MoIaBJsioliee OOJbITMHCTBO) CITO-
POB MepeaaeTcst Ha pacCMOTpPeHMe B apOuTpax. ApOUTpak, Kak IpaBUIIo,
MpeaCTaBIsIeT COO0M pealu3yeMblil B OMH 3Tall IIPOLECC pa3pelieHust
TpaHCIPaHUYHBIX CIIOPOB. bu3Hec KCnoib30Bal apOUTpaXx Ha MPOTSIKE-
HUU HECKOJIbKUX CTOJIETUI, OLIEHWI €ro IIPEUMYILIECTBA 1 BBISIBUII TAKXKe
HEKOTOPbIE HEOCTATKMU.

PerynupoBanue apouTpaka B LIeJIOM M MEXIYHApOAHOTO apOUTpaxa
B YaCTHOCTU HALIMOHAJIbHBIMU WM MEXIYHAPOIHBIMU 3aKOHOAATEISIMU
SIBJISIETCSI IOBOJIBHO COBPEMEHHBIM SIBJICHUEM, XOTSI MOKHO OThICKATb He-
KOTOpbIE HAlIMOHAJbHbIE 3aKOHBI 00 apOUTpaxke, OTHOCSIIIMECS K KOH-
1y XVII B.; 6onblasg e 4acTh apOUTPaKHOTO 3aKOHOHATEIbCTBA chOp-
MUpPOBaJIach 3a MOCJEeIHNE Ba CTOJCTHUSI, TAKOE Pa3BUTHE 3HAUUTEIHHO
yckopusioch nocie npuHsatus Tumnosoro 3akoHa FOHCUTPAJL B 1985 1.
ITo Mepe Toro Kak apOUTpaxK pa3BUBAETCS U IMTOCTOSIHHO 3BOJIIOLIMOHUPYET,
HallMOHAJIbHOE 3aKOHOAATEILCTBO O HEM MOJACPHU3UPYETCSI, a apOUTpaK-
HbI€ MPaBWIa BeAYIIUX MUPOBBIX apOUTPaKHBIX LIECHTPOB PETYJISIPHO 00-
HOBJISIIOTCS. DMITMPUYECKOE UCCeN0OBaHNe, TPOBeAeHHOE B JIOHTOHCKOM
yHuBepcurete KoposieBbl Mapuu, 03BOJIMIO BbIIBUTH OCHOBHBIE TPEH/IbI
pa3BuTHs B obsacTu apoutpaxka ¢ 2005 r.; oHO TTOKa3bIBAET, YTO UHCTUTYT
apOuTpaka IMIPOHKMKAET B HOBbIE 00J1aCTH OM3HEca, U Bce 0O0JIbIIE BOITPOCOB
B HACTOSIILIEE BPEeMsI ITPU3HAIOTCS KaK IOITyCTUMbIC K Tiepenadye B apOuTpax
(vHaye ToBOpS, apOUTPAOUILHBIMMU).

A ¢ bonbIIMM MHTEpEeCcOM HabJIoaal 3a pa3BUTHEM apouTpaxa B Poc-
cuu. 3a MoCjeIHUE TOIbl CEPhe3HO OOHOBUIOCH POCCUICKOE apOUTPaKHOE
3aKOHOJATEIbCTBO, MHTEHCUBHO pa3BUMBAETCS CylneOHasl MPaKTUKa B 3TOM
chepe. Tak, HanpuMep, 3HAYUTEIbLHOE ABUXKEHUE HabomaeTcs B cepe
CIIOPTMBHOrO apouTpaxka. He moHacbllIKe 51 3HAI0, YTO CPEAM BEAYIIMX
POCCUICKHMX CIIELUATMCTOB HE 3aTUXAeT TUCKYCCHSI O Pe3y/IbTaTaX COCTO-
apuieiics B 2016 r. apoutpaxkHoit pechopmbl. Takke BecbMa MpeaCcTaBUTE b~
HBIM CTaJIO 3KCIIEPTHOE COOOIIECTBO B chepe apOuTpaka, BKIIOUYalOIIee
KaK y4eHBIX, TaK U MPAKTUKOB.
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B dokyce BHUMaHMS yUeHBIX BCErna HaXOMWIMCh BOIIPOCHI ITPABOBOM
npupoasl apoutpaxka. Cepbe3HBIX YCIIEXOB B UCCICIOBAHUSIX TTPABOBBIX
OCHOB apouTpaka noounuchk yueHsle n3 @panunn, Beankobpuranun,
CHIA, T'epmanuu, npyrux crpaH. Kaxk uror, cerogHsi IpuHSITO TOBOPUTH
0 YEeTBIPEX OCHOBHBIX TEOPUSIX IPABOBOI MPUPOABI — KOHTPAKTHOM, IOpHUC-
JTUKIMOHHOWM, TMOPUIHOU U aBTOHOMHOM.

B cToab BneyaTisiionieil, KOMIIeKCHOM 1 B TO K€ BpeMsI KOMITaKTHOI
kHure Cepreit KypoukyiH He TOJIBKO JaeT MOAPOOHBIN UX 0030p, HO TaKXKe
paccMaTpuBaeT COBPEMEHHbIE KOHLIEITIIMM ITPUPOIbl apOUTpaxa. DTO 0CO-
OCHHO BaXKHO, TTOCKOJIbKY MTOHUMaHUE CaMOM CYTH SIBJICHUS CTTIOCOOCTBYET
TOBBIIICHUIO JOBEPUSI K apOUTpaxy. B aToli cBsI3u 00CyXIeHue MpaBoBOi
MPUPOIBI apOUTpaka B 3HAYUTEIBHOM Mepe ompeaessieT ConepKaHue ero
OCHOBHBIX TTOHSITUI U UHCTUTYTOB. Tak, HarpuMep, hopMyIMpoBaHUE CO-
JeP>KaTeIbHOTO OIpeneIeHUS apOUTPaKHBIX PEIICHUH, pa3rpaHUUYCHUE X
MPaBOBOM MPUPOALI ¥ FOPUANYECKON «IIEHHOCTH» BEChbMa HEIJIOXO MOTYT
OBITb CHHXPOHM3UPOBAHBI C AMCKYCCUEH O IOPUANYECKO MpUpoe 1 (hUIo-
coCcKUX OCHOBax apoOUTpaxa.

HecMmoTtps Ha TOT (hakT, YTO HEKOTOPBIE U3 BEAYIIMX SKCIIEPTOB MO ap-
OMTpaxy He YYaCTBYIOT B IUCKYCCHUU IO TEOPETUYECKUM €ro acreKTaM,
CKOHIICHTPMPOBABIIIMCHh HA TEXHUUECKOM CTOPOHE MpeaMeTa, (hOKyCUupyst
CBOE BHMUMaHME Ha MPOLIeAYpe U MPAaKTUISCKUX aclIeKTax apouTpaxka, posib
nebaToB O MOKTPUHE apOMTpaXa ocTaeTcsl KpUTUIecKu BaxkHOM. C yueToM
TOT0, YTO cama TeopeTudeckasi JUCKYCCUs HaCUMThIBAET JIMIIL 0KO0JI0 60
wnu 70 neT, pekpauiath 3TU 1e0aThl TpeacTaBseTcs] BeChbMa MpexXIeB-
peMeHHBIM. S yoexkneH, 4To Mo Mepe MPOIOJLKEHUS NCCIeAOBAHUI ITPH-
ponbl apouTpaxka kHura Ceprest KypoukuHa BHECET CBOi1 BKJIaJ B pa3BUTHE
MpaBOBOI TeOpUU apOUTpaxka.

HccnenoBaTtenu Takxke pa3sMbIIUISIIOT HAl ITyOMHHBIMU TTpobaeMamMu
apOuTpaxka, CerogHs TeOPETUIECKOMY aHAJIM3Y TTOABEPraloTCs Bce 0e3 hc-
KJTIIOUCHUSI €r0 MHCTUTYThI. YUEHBIMU aKTUBHO aHAJIM3UPYIOTCS MEXKITY-
HapoJHbIC MPAaBOBbIC ICTOUHUKHU, HAIIMOHAIbHOE 3aKOHOAATEIbCTBO, CY-
nebHasl TIpakKTHKa, apOUTpakHbIe MpaBUa U UCTOUHUKHU «MSITKOTO» TTpa-
Ba. [IpakTuyeckas MpUMEHUMOCTD OMpPeaesieT BaXKHOCTb MPOIOKEHUS
Hay4YHbIX pa3paboToK B cdepe MexayHaponHoro apoutpaxa. CyneoHast
MpaKTUKa COAEPXKUT MHOTOUMCIICHHBIC MPUMEPHI UCITOIb30BAHUS TEOPE-
TUYECKUX KOHCTPYKIIMI IS pa3pelieHUsT CIIOPHBIX BOMPOCOB. JIoKTprHa
CETOMHSI MO TPaBy CTAHOBUTCS KJIFOUEBBIM UCTOYHUKOM MEXIYHAPOIHOTO
KoMMepyeckoro apoutpaxa. Ee pa3BuThio cmocoOCTBYET AeSTEIbHOCTD
KPYITHBIX MEeXAYHapOoaHbIX opraHu3anuii (B yactHoctu, lOHCUTPAIJI,
WIPO) n npodeccrnoHalbHbIX accolaunii (Takux, Kak MexayHapoaHast
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accolualms anBoKaToB, MexXIyHapOIHBIN COBET IO KOMMEPUYECKOMY ap-
OUTpaxy U 1Ip.), OObEANHSAIOUIMX Hanboee aBTOPUTETHBIX MTPOPUIBHBIX
CIIeIIaTCTOB.

Bo MHOrMX ci1y4asix CTpeMJIeHUE Y4aCTHUKOB MEXKIYHAPOIHOI TOPIOBIM
K 9((HeKTHBHOMY pa3pellIeHIO CITOPOB YAOBIETBOPsieTCsT apouTpaxkeM. Kak
WUTOT, Belylllke yUeHble, TaKMe KaK HeAaBHO YIIEAIUii DMMaHya1b [aiisap
wnu UB Jle3ane u bpaiien 'aprt, oTMeuanu hopmupoBaHue TpaHCHALIMO-
HaJIbHOTO IOPUCAMKIIMOHHOIO MeXaHM3Ma, OCHOBAHHOIO Ha KOHCTPYKIIMU
apOuTpaxa, «TpaHCHAIMOHAIbHOI CUCTEMBI IIPABOCYAUSI» , KOTOpasi paboTaeT
napayjieJIbHO (a MHOTAA TaKe U KOHKYPUPYET) C HallMOHAJIbHBIMU ITPaBO-
BBIMU crcTeMaMU. Bce 0osibliie 3KCIepToB OMUPArOTCs Ha Te3UC 00 «MCTUHHO
MEXIyHapOIHOM», aBTOHOMHOM XapaKTepe KOMMEpPUYECKOro apouTpaxa.
CeromHs Teopust apOUTpaka OCHOBaHA B 3HAUMTEJIbHOM CTENIEHU Ha JIyYIITNX
MpaKTHUKaX BEMYIIMX apOUTPaKHBIX LIEHTPOB U YaCTO OMepeKaeT HallMOHATb-
HOTO 3aKOHO/ATEIs, JaBasi OTBETHI Ha ITpaKTUUecKue Bonpockl. CoOBpeMeH-
HbIe MTH(OPMAIIMOHHBIC TEXHOJIOTUN CTAHOBSTCS BCe 00JIee aKTyalbHBIMU
IJIST apOUTPakHOTO pa3dUpaTebCTBa. YK€ OUeBHUIHO, YTO HE 3a ropamu
BHEIPEHME B apOUTPaXK UCKYCCTBEHHOT'O MHTEILIIEKTA.

4 3HaKkoM ¢ miepBbIM uzgaHueM KkHuru Ceprest KypoukuHa, v 1151 MeHsI
He CTaJIo HEOXXUIAHHBIM €To pellieHre TMTOATOTOBUTh OOHOBJIEHHOE, BTOPOE
uznaHue. ApOUTPaKHbBIM MUP IMHAMUWYEH U ObICTPO alalTUPYETCsI K U3ME-
HSIIOIITUMCS YCIIOBUSIM, a TIOTOMY MCC/IeI0BATE M BBIHYKIEHbI TIEpUOINIECKI
o0pallaThcs K aHaJIM3y HOBBIX TpeHAOB. M3yueHne pyKoricy KHUTH BCEJTAIO
B MEHSI YBEPEHHOCTD B TOM, UTO B ITlepepabOTaHHOM M TOTIOJTHEHHOM BapuaH-
TE€ aBTOPOM YUTEHBI ITOC/ICAHIE N3MEHEHMST POCCUIICKOTO 3aKOHOIATEIbCTBA,
B TTOJTHOI Mepe yYTeHbI HauboJiee aKTyajlbHble pa3bsCHEHMS, TaHHbIe Bep-
xoBHBIM CynoM P®, a TakKe pacCMOTpEeHbI OCHOBHbIE OOHOBJICHHSI TTPABUI
BEIYIIMX MUPOBBIX apOUTPAXKHBIX LIEHTPOB.

M3yyeHne MHOIO pOCCUIICKOI apOUTPpaKHOM JTUTEpaTyphl TTO3BOJISIET
YTBEPXKAATb, UTO POCCUICKIUE SKCIIEPTHI YAESIOT 0CO00e BHUMAHKE BOIIPO-
caM B3aMMOOTHOIICHMI MeXIy apOMTpaXkeM U HallMOHAJbHBIMU CyIaMH,
OCMBICJICHUIO MOPsIIKA, YCIOBUM M OCHOBAaHUI OTMEHBI apOUTpPaXKHBIX
pelleHuni, 0TKa3a B MX MIPU3HAHUU U UCTIOTHEHUHU. B 3TOM cMmbIciie KHMTa
Ceprest KypoukunHa mocTpoeHa 1o MexXKIyHapoaHbIM o0pa3iiaM, 00JIbIIoe
BHUMaHME aBTOP yIEJSIeT TOMY, KaK MPaBUIbHO 3aKIIOYUTh ACHCTBUTEIHHOE
¥ UCIIOJTHUMOE apOMTpaXkHOe CorIallieHue, TpobdjaeMaM poiu U (yHKLIMI
coCTaBa apOUTpaXka B OpraHU3alMU U YIIPaBJICHUM pa30MpaTeIbCTBOM JAefia
B apOUTpaxe, BBIHECEHUU UCITOJTHUMOTO apOUTpaXKHOTO pelieHus1. Takoit
TOAXO/, 3aCTYKUBAET MOANEePXKKHU. JINIIIb HEOOIBIIION TPOLIEHT apOUTpakeit
B3aMMOJIEHCTBYET C HAITMOHATBHBIMU CyIaMM, TIO3TOMY KpaifHe BaskHO pac-
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cMaTpuBaTh 3G (MEKTUBHOCT apOUTPaKa, HAUMHAsI C MOMEHTA 3aKJTIOUEHMS
apOUTPaKHOTO COTJIAllIeHHUs Yepe3 BCIO MPOLEeAypy pa3oupareabcTBa, 3a-
Bepllasi B KOHEYHOM CUETe apOUTPaKHBIM PEIICHUEM.

Elre ogHO#1 0cOOEHHOCTBHIO pOCCUIICKOI HAyKN apOUTpaxa, 3aMeTHOI
MEXIyHapOIHOMY apOUTPaXkHOMY COOOIIIECTBY, SIBJSIETCS €€ YeTKOE U Pe3-
KOe JieJieHre Ha apOUTpaxk BHYTPEHHUX CIIOPOB U MEXIYHAPOIHbBIN KOM-
MepuecKuii apouTpax. Bo3aMoxxHO, 3TO mTaHb COBETCKOI HayYHOI MPaBOBOI
Tpaguuuu. Sl XoTesn Obl OTMETUTH TOT (hakT, uTo B KHUTe Ceprest KypouknHa
MEXIyHapOIHbI KOMMEPUYECKUIT apOUTPaK U BHYTPEHHUI apOUTpax pac-
CMaTPpUBAIOTCS KOMILJIEKCHO, HO Ha €IMHOI TeopeTuuecKoil ocHoBe. Ko-
HEYHO, aBTOPOM MPEICTaBACHBI M UMEIOIIMECS] OTJNYMSI, aHATU3 KOTOPBIX
MO3BOJISIET 0OJIee TTOJTHO OCBETUTH ITPUHSTHIE POCCUMCKHIM 3aKOHOIATeIeM
TIOXOMBI Y CIIOKUBIITYIOCS CYIEOHYIO TTPAKTHUKY.

Bosnbioit mHTEpeC A1 MEHSI 1 MHOTMX CITeIIMaJUCTOB B chepe apou-
Tpaxka MpeACTaBIISIIOT BOIPOockl apoutpadbunbHocTu. Cepreii Kypouknn
MOAPOOHO, TOCTYITHO M MH(GOPMATUBHO OCBEIIACT KOMIIETEHIINIO apOu-
TPasKHOTO TpUOyHaJa, BOIMPOCHl CYObEeKTUBHOM U 00bEKTUBHOM apOuTpa-
OWJIBHOCTH, a TAKXKE TTPEICTABIISIET POCCUIMCKYIO KOHIICTILINIO apOUTPaOMIb-
Hoctu. [IpakTnyeckuit UHTEpeC AT MEXKIYHAPOIHOMN U, S YBEpEH, IS
POCCHIICKOI ayTUTOPUM MIPEICTABIISIOT BBIBOIBI O TOM, KaKUe JAejia MOTYT,
a Kakue Jejia He MOTYT OBITh IepefaaHbl B apouTpax B Poccun.

Taxske 0cOOEHHO $1 paJl OTMETUTh KOMILJIEKCHBIC Pa3aeibl, TOCBSIICH-
HbIe apOUTPAXKHOMY COIJIAIIEHUIO U apOuTpaxkHoMy pelneHuto. [Tonpo6-
HO paccMaTpUBAIOTCS TIOHSITHE U MpaBOBasl MpUpoaa apoOUTPakKHOTO CO-
IIalieHusi, ero popma, BUIbI, MPEAEIbl U MOCIEACTBUS, aHATU3UPYIOTCS
aJbTepHATUBHbBIE 1 MHOTOYPOBHEBBIC apOMTpaXkKHbIE COTJalIeHUs. ABTOD
paccMaTtpuBaeT IpodIeMbl aBTOHOMHOCTH (MUIM OTIEIMMOCTH) apOUTpaxk-
HOTO COTIJIAIIeHUSI, €T0 IeiCTBUTEIbHOCTY, HEACUCTBUTEILHOCTU 1 HEHC-
TMOJTHUMOCTH, MPOLIEAYPHI COCTABICHMSI, 3aKJIIOUCHUSI U PACTOPKEHUS ap-
OUTpPaXKHBIX COTJIALIEHUI, a TAKXKE UX TOJIKOBAaHUSI. AHAJIOTMYHBIM 00pa3oM
caMoe cepbe3HOe BHUMAaHUE yaeIeHO apOuTpaKHOMY pellieHuio. B kHure
o0cyXmaeTcsl ero mpupoaa, BUIbI, CoaepXaHue, TPeOOBaHUS, KOTOPBIM
OHO JOJIKHO OTBEeYaTh, BHIMOJHEHUE KOTOPBIX AeIaeT ero UCTIIOJIHUMBIM,
MOPSIIOK €ro BHYTPEHHEH MPOBEPKU, UCIIPABJICHUS U BBIHECEHUS TOTTOJIHU -
TeIbHBIX pelieHuii. [IpyHrMas Bo BHUMaHUE TOT pakT, YTO apOUTpaxkHOE
pellIeHe MOXET PACCMaTPUBAThCS KAK MHBECTUIIMSI, BaXKHO TAKXKE YUUThI-
BaTh, YTO apOUTpaXKHOE pellieHue de facto 1 de jure sIBASIETCS TIPEXKIE BCETO
IOPUCINKIMOHHBIM aKTOM, 00JIaJalolIM TPaHCTPAHUYHBIM 3((HEKTOM.

B MupoBoii TOKTpHUHE U TIpakKTUKe apOuTpaXka oJHOI U3 HanboJjee NH-
TPUTYIOIIMX U TPYAHBIX CYMTAETCS MpobeMa MPUMEHEHUs ITyOJIMIHOTO
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JI.LA. Mucrenuc

MopsinKa Kak MPEernsITCTBUS IJIs1 PU3HAHUS U UCTIOTHEHUST apOUTPaXkKHbBIX
pemenunii. Cepreii KypoukuH B cBoeil KHUTE TIPEeACTaBUI MPEKPACHBI
¥ 0YeHb MH(POPMATUBHBIN aHAIN3 TPAKTUKU MTPUMEHEHUS POCCUNCKUMU
CyIaMH TPaBOBBIX MPEANMCAHUHI, ONIPENCSIONINX YCIOBUS OTKa3a B IIPU-
3HaHUU Y TIPUBEICHUY B UCTIOJTHEHUE apOUTPAKHBIX PEIICHUI IO MOTUBY
HapyIIeHUS ITyOTMIHOTO TTOPSIIKa.

M HakoHell, BaXKHO OTMETUTh, UTO aBTOPOM KHMIM BO BTOpPOE U3Ma-
HUe BKJIIOUEHBI pa3fiesibl 00 OHJIaiiH apOUTpaXke U CIIOPTUBHOM apOuUTpa-
xKe. bypHoe pa3BuTtue MH(GOPMAILIMOHHBIX TEXHOJOTUI1 BBI3BAJIO (Ha3am)
K >KM3HU OHJIAiiH apOUTpaK, MHOTHE Beayllre apOUTpaskHbIe MHCTUTYTHI
CTaJlu pa3BUBATh CUCTEMbI pa3pellieHUs CTIOPOB Ha OHJIaliH-TIaThopmax.
Bce Gonbliee pacrpocTpaHeHUe MPUOOPETaeT U CIIOPTUBHBIN apOUTpax.
B psne ctpaH, B ToM uncie u B Poccuu, mpuHuMaeTcs Ha BOOpYXXeHUE
omnbIT CrioptuBHOTro apoutpaxkHoro cyaa (CAS) B JlozanHe. [To MHOrMM
MPpUYMHAM CTIOPTUBHBIN apOUTPak UMEET Cepbe3HbIE OTIMYUS OT OOBIYHO-
o KOMMEPUYECKOro apouTpaxa, a MoTOMY MPEACTaBsSIeTCS ONpaBIaHHBIM
BKJIIOUCHHE OTIEIbHOM TJIaBbl B HOBOE M3MaHUE KHUTH.

B 3akmoueHue g xoten 6bl mo3apaButh Cepres KypoykuHa ¢ OTIMYHBIM
BTOPBIM U3IAaHUEM €TI0 KHUTU U OTMETUTh, YTO, HECMOTPSI Ha TO, UTO OHA
HaIrMcaHa Ha pyCCKOM SI3bIKe, KHUTA TIPEICTaBIISIET OOJIbIION NHTEPEC IS
npodeccruoHalioB B cepe apouTpaxka He ToIbKo B Poccuu, HO 11 BO BceM
mupe. S yBepeH, UTo KHUTA CTaHET MOJIE3HBIM UH(MOPMALIMOHHBIM MCTOY -
HUKOM KaK JIJIsI YIYeHBIX, TaK U UISI TPAKTUKOB. £l TOpsSIu0 peKOMEHIYIO 3Ty
KHUTY KaK 3HAUMMYIO IyOJIMKalnio oo apoutpaxke B Poccuu ¢ BHyTpeHHe
¥ MEXIyHAPOIHON TOUYEK 3pEHUS 1 BBICOKO OLIEHMBAIO ITUPOTY MPOBEACH-
HOTO MCCJIEIOBaHUS U SICHOCTh aHAJIM3A.

Jlonnmon, 5 aBrycra 2021 r.

ITpodeccop Jlykac Mucrenuc,

LLB, MLE, FCIArb,

AnBoxat (AduHcKast Koierust aiBOKaToB),
npodeccop TpaHCHAIIMOHATBHOTO
KOMMEPUYECKOTO ITpaBa 1 apouTpaxa,

LleHTp UccenoBaHM KOMMEPYECKOTO IpaBa,
Jlonnonckuii ynusepcuret Koposessl Mapuu



NPEANCNOBUE KO BTOPOMY U3AAHUIO

B coBpeMeHHOM Mupe Bce 00Jiblliee KOJTUIECTBO CIIOPOB paccMaTpuBa-
€TCs B TPETEUCKUX CyldaxX U MEXIYHAPOIHbIX KOMMEPUYECKUX apOUTpaKax.
[IpennpuHUMAaTEI OLIEHWIN ITPEUMYIIIECTBA TPETEICKOT0 pa3ouparTesb-
CTBa KaK aJIbTepHATUBHOM (POPMBI 3aIIUTHI TTPAB U 3aKOHHBIX MHTEPECOB,
B TOM UHMCJie KOHOUIEHIIMATBHOCTD MPOLEAYPHI, BO3MOXKHOCTh OTIPEIEISATh
ee TpaBuja, BBICOKUII YPOBEHb KOMIIETECHTHOCTH apOUTPOB, B TOM YHUCIe
B CIlelIMaJIbHBIX BOIIpOcax, HEUTpaabHOCTh hopyMa, HEAOMYCTUMOCTD
00>kaJIoBaHUs PEIIeHUS T10 CYIIECTBY, BO3MOXHOCTh €T0 MCTIOJHEHUS
3a pyOexKoM.

OOpalleHue B TPETEMCKUIA Cy MepecTano ObITh HEOOBIYHBIM U pac-
CMaTpUBaeTCs MPEANPUHUMATEIBCKUM U IOPUAUIYECKUM COOOIIIECTBOM
B psiay OOIIeNpU3HAHHBIX CIIOCOOOB pa3pelleHUs TPaK1aHCKO-MPaBo-
BBIX CITOPOB, MPOUCTEKAIOIINX U3 CBOOOIBI noroBopa. IlogoOHas olieHKa
TpeTeiicKoro pa3ouparebcTBa ObUIa JaHa cyabsMU KOHCTUTYLIMOHHOTO
Cyna P®D. ApGurtpak akTMBHO pa3BMBaeTCs BO BCEM MUpE, Bce Oosiee 3a-
METHBIMM Ha apOUTPaKHOM KapTe CTAHOBSITCS CTpaHbl A3UH, TIPEXIE BCETO
Kwuraii. MogepHu3upyeTcst apOuTpakHOE 3aKOHOAATEILCTBO; AapOUTPaKHbIC
WHCTUTYTHI 0000IIAIOT JyYIlIMe MPaKTUKK, OOHOBJISIIOT TIpaBuja, perjia-
MeHTHUpYIolKe apoutpax. CTOUT OTMETUTD, UTO U B Poccuu 3a mocienHue
roJibl 0OHOBUJIOCH 3aKOHOAATEJILCTBO 00 apOUTpaxe, MTHTEHCHBHO pa3BU-
BaeTcs cyneOHas IpakTrKa, 3HaUMTeIbHOE pa3BUTHE HabJtogaeTcs B cepe
CIIopTUBHOTrO apouTpaxka. He 3aTtuxaet nucKyccust 00 utorax apouTpaxkHOM
pedopMBbI, HO, HECMOTPS Ha IJIOXO CKPBhIBAEMBbII IIECCUMU3M B OLIEHKAX ee
pe3yJIbTaTOB, BCe 00JIee MHOTOYMCIEHHBIMU CTAaHOBATCSI HAYYHBIE U TIpaK-
TUYECKHE PAOOTHI, OCBSILEHHBIC apOUTPAXY.

ITpakTrka mokasbIBaeT, UTO apOUTpaK CTAHOBUTCS Bce Oojiee BOC-
TpeOOBaHHBIM CITOCOOOM pa3pelleHMsT CIIOPOB, BO3HUKAIOIINX B cepe
MEXIYHAPOIHOW TOPrOBJIU, POU3BOJACTBA, UHBECTULIMIA, CTPOUTENILCTBA
1 iepeBo30K. Cepbe3HbII UMITYJILC Pa3BUTHIO apOUTpakKa MPUIAIOT U Ha-
YUYHBIC MCCJIEIOBAHNS, TPOBOAUMBIEC CIIELIMATMCTAMM CO BCEX KOHTHMHEH-
TOB. TeopeTnyecKoMy OCMBICICHUIO MOABEPIraloTCs BCe 0e3 UCKITIOUCHUS
MHCTUTYTHI apOUTpaKa; yYICHBIMU aKTUBHO aHAIM3UPYIOTCSI MEXKITyHAPOI-
HO-TIPaBOBbIC MCTOYHMKM, HAIIMOHAILHOE 3aKOHOIATEIbCTBO, CyaeOHas
MpakTuKa, apouTpaxkHble MpaBuia U permaMmeHTbl. O0beM U Pe3ybTaThl
TaKMX MCCJAENOBAaHUI BIEYATISIIOT. AKTYaJbHOCTh HAyYHBIX pa3paboToOK
B chepe MeXITyHAPOIHOTO apOUTpaxa OINpeaesieTcs MPakKTUIeCKUM 3Ha-
YeHHEeM UX pe3ynbTaToB. CyneOHast MpakKThKa COIEPKUT MHOTOYMCICHHbBIE
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C.A. KypoukuH

IIPUMEPHI UCITOIB30BAHUS TEOPETUYECKUX KOHCTPYKLIMI [Tl pa3peleHus
CITIOPHBIX BOITPOCOB. B HacTos11ee BpeMsi TOKTpUHA 110 MpaBy CTAHOBUTCS
MCTOYHUKOM MEXAYHApOJHOro KOMMepyecKoro apoutpaxka. Ee pa3su-
THIO CITOCOOCTBYET ACSATEIHBHOCTD KPYITHBIX MEXKIyHAPOIHBIX OpraHU3alni
M accolvaluii, o0beIUHSIOIINX Hanbosee aBTOPUTETHBIX TPOMUIBHBIX
CIIeIIaTICTOB.

[TpaBoBas mpupoma apouTpaxka Bceraa BbI3bIBajla MHTEPEC YUCHBIX.
CeromHs LeAbIM PSIOM CIELMATUCTOB CTABUTCS MOJ COMHEHME MPaKTH-
yecKasl IeHHOCTh JabHelIeil pa3paboTKN KJIacCUYeCKUX TeOpUuii apou-
Tpaxa, TpeajaraeTcsl IoCTaBUTh TOUKY B MCCAEAOBAHUSIX €T0 MPUPOIBI.
KoneuyHo, mpu3bIB OCTAHOBUTDH MOKMCK OTBETOB HA BOIIPOCHI O MPUPOIE
OMIHOTO M3 HauboJ1ee MepCreKTUBHBIX CITOCO0O0B MPEOI0JICHNS Pa3HOITacuit
B IIpaBOBOIi (hopMe He ObUT YCIIbIIIAH, U UCCICA0BAHUST IIPUPOIBLI apOr-
Tpaxa mnpomgorkaTcs. YacTh u3 HUX Mpuodpesia MeXXKIUCIIUTUTMHAPHBIT
xapakrep. CTpemyIeHe HEKOTOPBIX YUeHBIX BBIBECTU apOUTpax 3a paMKU
MPaBOBOI CUCTEMbI IIPUBJIEKJIO BHUMAaHUE CIIELIMAIMCTOB U3 CMEXHBIX
oTpacJjieil HaydHoTro 3HaHus. JlokTpuHa apOuTpaxka oboraTuiach TpyaaMu
9KOHOMUCTOB, (PUI0CO(POB, KOH(DIMKTOIOTOB; BCE OOJBILIMM BHUMAaHUEM
apOUTpax IMOJIb3yeTCsl CO CTOPOHBI COLIMOJIOTOB. BhipasuM yBepeHHOCTh
B TOM, YTO MEXIMCUUIUIMHAPHBIE, MPEXIE BCEr0 COLMOIOTMUECKHE, UC-
cJIenOBaHMs TTO3BOJISIT 1aTh OTBET HAa BOIPOC O TOM, KaKOil COLIMaIbHOM
9HEPrueit MoAMUTHIBAECTCS pa3BUTHE apOUTpaxa.

Poct MexxayHapomHoii TOprosian ¢opMupyeT cripoc Ha 3(PPeKTUBHYIO
CHCTEMY pa3pelleHUs CIIOPOB, YIOBIETBOPUTH KOTOPBIA CIIOCOOHO ap-
ouTpaxxHoe pa3doupareabcTBO. Bo MHOroM 1o 3TOl MpUYMHE pa3BUTHE
apOuTpaxka B HACTOSIIIEe BPeMsI — 3TO Pe3yJbTaT KOOPIMHALIMU Mpodec-
CHOHaJIlaMU UMITYJIbCOB, UCXOMASIIINX OT OM3HEC-COO0IIIECTBA 1 TOCYIapCTB.
CkaxxeM 00JIblIlIe: pacIIMPEeHUE MPAKTUKU PACCMOTPEHMS CTIOPOB B MEXKITY -
HapogHOM apOUTpaxKe MOATOJIKHYJIO YUCHBIX K uaee o GhopMUpOBaHUU
Ha ero 6a3e TpaHCHAIMOHAIBHOTO IOPUCIUKIIMOHHOTO MEXaHU3Ma, CBOETO
pona «TpaHCTPaHUYHOW CUCTEMBI MpaBOCyaust». CrieMaJnCThI BCe Yalle
OIMPAIOTCS Ha Te3UC 00 «MCTUHHO MEXIYHapOIHOM», aBTOHOMHOM Xa-
pakTepe KOMMEepUYEeCKOro apouTpaxa. B aTux ycIoBUsIX UMEHHO TOKTpUHA
HayuHaeT paboTaTh Ha OIepekeHne, TaeT OTBEThI Ha MPaKTUIYECKUe BO-
MPOCHI, TTOATAJKMBACT HAIIMOHAJIBHOTO 3aKOHOAATE IS K ITOMCKY M HOpMa-
TUBHOMY 3aKPEIJICHUIO ONTUMAJIBHBIX (hDOPM YIOBIETBOPEHUS TTOTOOHBIX
notpedbHocTei. BrojHe ecTecTBeHHBIM UTOTOM Pa3BUTHSI JOKTPUHBI CTajia
MOJEPHM3ALMS HAIIMOHAJIBHOTO apOUTPaKHOTO 3aKOHOIATEILCTBA, pac-
cMaTpuBaeMasi MHOTUMM CITeIIMaTUCTaMM KaK TpeH . TeHAeHIIUIMU pa3-
BUTUS apOUTpaXka TakKe SIBISIIOTCS pacIliMpeHre MPaKTUKKA PACCMOTPEHUS
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