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MNPEANCIIOBHUE K PYCCKOMY U3JIAHUIO

B ropunuyeckoii muTepaType NoCaeIHUX ABYX NECITUICTHI MTPOSIBUINCh
HEKOTOpbIEe XapaKTepHbIC YEePThI, KOTOPhIE MOXKHO pacCMaTpUBaTh Kak
OOILIETTPUHSITEIE OCHOBHBIC IIPUHIIUITBI 0AHKPOTHOTO MpaBa. OnuchiBaeMble
MPUHIIUITBI BKJIIOYAIOT MPUHIMIT KOJJIEKTUBHOCTU. baHKpOTHOE rpaBo mpu-
BOIUT K PEXUMY, TP KOTOPOM ACHCTBUS OTIACIbHBIX KPEIUTOPOB ITPOTUB
HECOCTOSITEIbHOTO JOJKHUKA 3aMOPaXKMBAIOTCSI, 2 UM Ha CMEHY IIPUXOIUT
COBMECTHOE UCITOJTHEHUE B OTHOIIIEHWM aKTUBOB MOJKHUKA. JIpyrumMu 06-
LMY TIPUHITUIIAMH SIBJISTIOTCSI TIPUHILIUIT 0011l MacChl aKTUBOB, TTPUHIIMIT
PaBHOTO OTHOIIIEHHUS K KpEAUTOPaM U, C TOUKU 3PEHMST 3aKOHOIATEIbCTBA,
pacTyliee 0CO3HaAaHKME BO MHOTMX FOCyIapCTBaX BO3MOXKHOCTHU MIPOBEICHUS
HECKOJIBKUX TUIOB PECTPYKTYPU3ALMU U TIPOM3BOACTBA MO ey O HECO-
CTOSITEJIbHOCTH, a TAKXKEe BKJIIOYEHME B HALIMOHATbHOE 3aKOHOIATEIbCTBO
CIIpaBeTMBBIX, TIPeACKa3yeMbIX U 3(PHEeKTUBHBIX TTPABIUII, a TAKXKE TIPABUI,
YYUTBIBAIOIINX TPAHCTPAHUYHBIE TTOCIEICTBYSI IPOU3BOACTBA 10 ey O He-
COCTOSITEJTbHOCTH.

HelicTBUTEIbHO, MHOTHE 3aKOHOAATEIbHBIC aKThI COEPKAT IPOLIeIyPy
(B momoJIHEHHWE K YUCTOM JIMKBUAALIMY aKTHBOB), OCHOBAaHHYIO Ha MPUH-
LIUTIe KOMITO3UIIUY WJIK JOTOBOPEHHOCTH, 3aKJTIOYAIOIIEIICS MEXKITY TOJIXK-
HUKOM U €r0 KpeaAUTOpaMU, KOTOpasl CBSI3bIBACT ONMPEAeICHHBIN MTPOIICHT
KPEIUTOPOB CBEPX HECOTJIACHOTO MEHBIIIMHCTBA KPEAUTOPOB (ITOPOii nMe-
HYEMOI1 «IIpeooieHueM», cram-down). XapaKTepHOI 0COOEHHOCTBIO TaH-
HBIX BUIOB MPOU3BOJCTB, HAITPaBJAEHHBIX HA PECTPYKTYpU3aLIMIO OM3HEeCa
TMOKHUKA, SIBJISIETCS] TO, YTO MOMBITKY PECTPYKTYpPU3aLMU WU peopra-
HU3ALUM MPEANPUSITUI OOBIYHO MHUITMUPYIOTCSI CAMUM JTOKHUKOM WU,
1O KpaiHEN Mepe, HE IIPOTUB €r0 BOJIU.

Kpome Toro, MHOTHE CTpaHbl MPUILIA K MTOHUMAHUIO TOTO, YTO Cy-
1LIeCTBYIOIIIAs IpaBOBasi 0a3a He OTBEUYAET B MOJHOU Mepe KOHKPETHBIM
3aJa4yaM 10 TOCTMIKEHHMI0 9KOHOMUYECKUX PEe3yabTaToOB, KOTOPHIE IMO-
TEeHIIUAJbHO JIyUllle, YeM T€, KOTOPbIE MOTYT ObITh TOCTUTHYTHI MPU JIUK-
BUOALIMU, TIyTEM COXPaHEHUS 1 YIydlIeHUsI OM3Heca KOMITAaHUM 3a CYEeT
paunoHanu3auuu. [1porenypa craceHus, BBeIeHHas B COOTBETCTBUU € 3a-
KOHOM o0 pedopme 6aHkpoTcTBa CoenrHeHHbIX LlTatoB 1978 1. (rmasa 11),
ObLJ1a OPUEHTHUPOM JUISI 3aKOHOAATe/ et MHOTUX CTpaH, BHECIIIMX MTOMIPaBKU
B CBOE 3aKOHOAATENbCTBO (Harpumep, ['epmanus, 1999 r.) unu BHEIPUBIINX
MOJIe/ib, OCHOBAaHHYIO Ha COOTBETCTBYIOIIEM 000CHOBaHUU (Hampumep,
®panuwms, 2005 1.).
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bo6 Beccenbe

Takoe 6GaHKpOTHOE TIpeacTaBlAeHUE, TAe Beayllas pojb OTBOIUTCS pe-
CTPYKTYpHU3alLlMH, B LIEJIOM XapaKTepHO JUIsl Bcero Mupa. Takue CTpaHbl,
Kak fnonus, ABctpanus, Kurtait 1 UHnus yxe 3aBeplivin UJIn paccMa-
TPUBAIOT BO3MOXHOCTb OOHOBJIEHUSI CBOMX 3aKOHOB O HECOCTOSITEIbHO-
ctu (baHKpoTCcTBe). 1 cTpaH, BXOASIINX B ACCOIIMALIMIO TOCYIapCTB
IOro-Boctounoii Asuu (ACEAH), unet pazpaboTka onpenesieHust 001X
TEM U MOIXOA0B K PECTPYKTYPU3aLIMU B CyIeOHOM U BHECYIeOHOM IO~
psIIKe, KOTOpasi JIOJKHA IIPUBECTH K IMOSIBJICHUIO a3MaTCKKUX ITPUHIIMIIOB
pecTpykTypu3auuu ousHeca. CUHramyp HelaBHO BBEJI CBEPXIIPUOPUTETHOE
(puHaHcupoBaHue ciaceHus1 OusHeca, a ¢ uioJist 2020 r. cBoMM HOBBIM 3a-
KOHOM O HECOCTOSITETbHOCTH, PeCTPYKTYpu3auu U nukunauuu (/IRDA)
rOpPOJ-TOCYIapCTBO BBEJI OFpaHUYEHMSI JUISl YCIOBUI OrOBOpa ipso facto,
YTOOBI IMMUTUPOBATD OIpelieIeHHbIE BOSHUKAIOIIME JOTOBOPHBIE TIpaBa
B YCJIOBUSIX, KOTIa OCYIIECTBIISIETCS MPOLIEAYPa PECTPYKTYpU3aLUA. DTOT
3aKOH Takke BBOAUT HOBBIC MTpaBUJIa JIMIICH3MPOBAHMS U PEryJIMPOBaHUS,
HaIlpaBJIeHHbIC HA MTOBBIIIEHUE YPOBHS MPAKTUKYIOLIUX CIICLIUAIUCTOB.

B EBporne 3a mocnennHee necatwietue Mcnanus u Mtanus nepecMotpenu
CBOM 3aKOHOJIATEIbHbIE MOAXObI, OHU MEPELLIN OT TPAAULIMOHHOM! JINK-
BUIALIMU TI0 (hOpMaIbHOMY MTPOU3BOACTBY IO JIEJY O HECOCTOSITEIbHOCTH
K BHecyneOHbIM mpolenypaM (workout) ciaceHust GMHAHCOBO HEYCTOM -
yuBbIX KoMNaHuii. Hugepnanab nenaoT To Xe camoe B 2020 r. l'epmaHus
1 PpaHLKs TaKXKe BHECIM MOMPAaBKU B CBOE CPABHUTEIBLHO HOBOE 3aKO-
HomatenbcTBO. Jlaxke CoennHenHoe KoponeBctBo B nioHe 2020 1. BHECI0
caMble CYIIeCTBEHHBIE 3a mocaeaHue 20 1eT U3MEHEHHUsI B 3aKOHOIATEeILCTBO
0 HECOCTOSITEJIBHOCTH, B TOM YMCJI€ HOBBII MOPATOPUil Ha TIPUHYIUTEIIb-
HbI€ MEPbI, HOBYIO MPOLIEAYPY «IUIaH PECTPYKTYPU3ALUU» U TTOJOKEHUS
0 BO3MOXHOCTH OTKa3a IOCTaBII1Ka OT JOrOBOPa B CBSI3U C HECOCTOSITE b~
HOCTBIO, BKJIIOYasi OrpaHUYEHMST Ha oOecreuyeHre COOII0NCHUS TIOJI0XKEe-
HUIA ipso facto. B 1ie10M, U3MEHEHMsI B HALIMOHAJIbHBIX 3aKOHOIATEICTBAX
0 HECOCTOSITeJIbHOCTU HaIllpaBJeHbl Ha obecrieyeHue 00Jiblieil THOKOCTH
B HallMOHAJIbHBIX PEXKMMaX HECOCTOSITEIbHOCTH, YTOOBI AaTh KOMIIAHUSIM
«IEePEIBILIKY» 1JIs1 U3y4EHUsT BADMAHTOB CIIACEHMSI B TO BPEMSI KakK MOCTABKU
3aLUIIEHbBI, YTOOBI IPEIOCTABUTH UM MAaKCHMAJIbHBIi 1IIaHC Ha BbDKMBAaHME.
Bo MHOruX 10pUCAMKIIMSIX MUPA HOBbII CIIOCOO PabOThl ¢ KOMIIAHUSIMU,
TePHSAIIMMU OSICTBUE, OTPAKaeT 3TU 3aKOHOAATEIbHbIC U3MEHEHMS U CO-
CpenoToueH Ha (HOPMUPOBAHUU KYJIBTYPHI CIIaCeHUsI OM3Heca.

BenualoT onuchiBaeMble U3MEHEHUST 3aKOHOAATeIbHbIE Mepbl EBporieii-
ckoro coro3a (upextrBa EC o mpaBe pecTpyKTypu3alliu U HECOCTOSITETb-
HocTu (2019/1023)) mo rapMOHM3aIIMU CUCTEM HECOCTOSITEIbHOCTU TOCY-
JApCTB-YICHOB C MEXaHM3MaMU, KOTOPBIE YK€ MOXHO YBUAETh Ha ITPAKTUKE

14



[MpenucioBue K pyccKoMy U3TaHUIO

WJIM KOTOPBIE TOJBKO TOSIBJISIIOTCS B MUpe. B ycIIOBUSX BOSHUKHOBEHMS
BEPOSITHOCTH TOTO, YTO TOJDKHUK MOXKET CTaTh HEIIaTeKeCITOCOOHBIM, OH
JOJIKEH UMETb BO3MOXXHOCTh OOCYIUTH TUTaH PECTPYKTYPU3ALIMU CO CBOUMU
KpeIuToOpaMu; TOJIKHA OBITh ITPeIyCMOTPEHA BO3MOXKHOCTD MTPHOCTAaHOBKHU
KPEIUTOPOB B pealli3alliy UX IIpaB; KPeAUTOPbI JOJKHBI ObITh TOMELLIEHbI
B KJIACCHI C MIPABOM T'0JIOCA; OTIpeNeIeHHOE OOIBITMHCTBO JOJKHO MPUHSITH
TUIaH; CyI AOJKEeH OKa3aTh ITOMOIIb B ITPEOAOJEHUH FOJI0COB HECOTJIACHBIX
KPEIUTOPOB; KOHKPETHBIC HOBbIE (PMHAHCOBBIE CPEACTBA ISl KOMIIAaHUU
JOJKHBI OBITH 3aIMILIEHBI; Y JOJDKHUK BO BIAACHUU TOKEH UMETh BO3-
MOXHOCTb YIIPaBJISITh BCEM TTPOLIECCOM.

JaHHbBIe MUPOBbIC TEHICHIIMU OYIyT XapaKTePHBI IUTS1 3aKOHOAATE b~
CTBa M MPAKTUKHU B OJIMKAKIIIME TOABI. DTO HE CUJIBHO BCTPSIXHET, OMHA-
KO HaBepHsKa B3BOJHYET OM3HEC-KOHCYJIbTAaHTOB, 3aKOHOIATEeNeH, crie-
LIMAJUCTOB MO OAHKPOTCTBY M cyneil. Takoe mogoXeHue Aea moTpedyeT
OT HUX YIJTyOJICHUS] 3HAHUI M COBEPIIICHCTBOBAHMST HABBIKOB, YTOOBI ITO-
MOYb KOPITIOPATUBHOMY MEHEIKMEHTY U TPAIUIIMOHHON OPUIANYECKON
OTpacjy B IUIAHUPOBAHUHU OYAYyIIMX OM3HEC-MOIeei U BO BHEAPEHUM
HOBBIX JI€JOBBIX U (PMHAHCOBBIX CTPYKTYD. JlefiCTBUTEIBHO, CYILIECTBYET
MOTPEOHOCTh B ropa3ao 0oJjiee MMPOKOM IMTOHMMAHUM U OTBITE B BOIIPO-
cax 3aKOHOJATEJIbCTBA O HECOCTOSITEbHOCTU, KOPIIOPATUBHOTO MpaBa
WJIM OOIIIeTO JOTOBOPHOTO TIpaBa, a TakKXKe B HOy-Xay 110 TAKUM BOIIpOCaM,
Kak (hMHAHCOBas PECTPYKTYpU3alMsl, KOPIIOPATUBHbBIE (DMHAHCHI, a TAKXKe
opraHu3aius OM3Heca U CTPaTeruu.

BmecTte ¢ MouM HeMelIKM Kosuteroii nmpogeccopom Credpanom Manay-
coM (Yuusepcurert ['ayute-Burren6epr) u npu coneiictuu 'epr-AnHa booHa,
Hay4yHOro cotpyaHuka JlelineHckoro yHuBepcuteTa (HumepiaaHabl), Mbl
OOBEIMHWIN HAILIM MAEH OTHOCUTEILHO ONTUMATbHOI KYJIBTYPhI CITACEHUS
(prHAHCOBO HEYCTOMUMBBIX KOMITaHUI. Hallr nccienoBaTeIbcKuii mMpoeKT
«CraceHne Ou3Heca B 0AHKPOTHOM IpaBe», MpUHATHIH EBponeiickum nH-
crtutyroM TipaBa (ELI), ocymectsnsics ¢ 2014 mo 2017 r. XoTs 3a 3TH TOAbI
B 00J1aCTH (ITPEBEHTHUBHOI ) PECTPYKTYPU3ALIMU U HECOCTOSITEIbHOCTH MPO-
M30IIJI0 MHOTO MU3MEHEHU, CTaBIIMX KaTaJIM3aTOPOM IIPOEKTa, OH ObLI
OCHOBaH Ha TECHOM COTpyIHUYeCTBe ¢ 50 yUeHBIMU U TIPAaKTUKAMU CO BCEit
EBpomnbl 1 3a ee nipenenamu. st Hac 3To ObLT 3aXBaThIBAIOIIMIA M MHTEH-
CUBHBII TTyTh Oarofapst MTOCTOSIHHOM MOIAEPKKe IIIMPOKOI TPYMIThl Ha-
LIMOHAJILHBIX KOPPECIIOHACHTOB, TOTOBSIIUX OOIIMPHbIC HALIMOHAJIbHbIE
OTYETHI, a TAKKE PA3TUIHbIe KOMMEHTApUU U PEKOMEHIAINHY, CleTaHHbIe
WHBIMM COBETHUKAMM 3TOTO npoekTa ELI B OTHOIIEHUU TEKYIIEH paboThI,
a TaKKe OT3BIBBI, MTOJYYEHHBIE B X01e ceMM KoHpepeHuuit B EBporne, rme
MbI OOBSICHSITM M OOCYXKIIAJTA COCTABJISIONIME HAILIeH TEKYIIEH paboThI. DTO
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MpUBEJIO K pa3paboTke PekomeHaanmii cnaceHrst OM3Heca B 3aKOHOIATE b~
CTBaX O HECOCTOSITEIbHOCTH, €IMHOTJIACHO OI0OPEHHBIX B ceHTs10pe 2017 .
CosetroM ELI u I'enepanbHoii accambieeit ELI. Mbl cunTtaem, 4To padota
HaJl MPOEKTOM OKa3ajach CBOEBpeMEHHO O1aromapst yeuinvsim EBporneiickoit
KOMUCCHUH, TPOBOAMMBIM MapasuieibHo ¢ [TpoekToMm 1o criaceHuio ou3Heca,
0 COJIMKEHUIO 3aKOHOB O criaceHuu OusHeca v npuHsTuio Jupektrsbl EC
0 npeBeHTUBHOU pecTpykTypusauuu 2019 r. Hamr Otyer npencrasisieT He-
3aBUCUMBIN B3IJISI HA Pa3IMIHbIC TEMbI, OTHOCSIIIMECS K CITaCeHUIO hu-
HAHCOBO HEYCTOMYMBBIX KOMMaHuii. B 1ieiom OTueT cocTouT 13 6ojiee yeM
100 pekomMeHma1Mit, KOTOPbIE MOTYT OKa3aTh IIOMOIIb B TPUHSATUY 3aKOHOB
0 crmaceHuu OM3Heca, B YaCTHOCTU TpU paccMoTpeHuu 70 BapuaHTOB, KO-
topeie JlupektrBa EC ocTtaBisier Ha ycMoTpeHMe rocynapctB-aieHoB EC.

Kak uccnenoBareau, Mbl O4€Hb paabl TOMY, YTO Halll OJHBIA OTYeT,
BKJTIOYAsT PEKOMEH/IALIMHU, ObLT TIepeBeIeH TPYIIOoi MpodeccuoHaNoB B 3TOI
00JIaCTH Ha CTOJIb BaXKHBIH SI3bIK, KOTOPBIM MBI He BiageeM. MBI Brieyart-
JIGHBI UX KOJIOCCATbHBIMU YCUIUSIMU, BBIXOMSIIIMMMU 3a MPeaesIbl HalluX
MpeacTaBAeHUI, KOTaa Mbl HAUMHAIX HAIll IPOEKT.

HecaTb neT Ha3and, Ha (hoHe TI100aTbHOro (PMHAHCOBOTO KpU3Kca, HUKTO
M3 HAC ¥ MPEACTaBUTh ce0e He MOT, CKOJIBKO AEJOBBIX 1 SKOHOMUYECKUX
aCTIeKTOB MbI YBUIUM B CETOOHSIIITHEM MUPE PECTPYKTYpPU3aIlUU U He-
COCTOSITEJIbHOCTU. DTO MOXET OBITh HE OUEHb XOPOIIeil HOBOCTBIO IS
KOMITaHU#, KOTOPBIX 3TO KacaeTcsl, OMHAKO Mbl HE MOTJIU TpeacKa3aTh
HYXHOCTb MMOTPEOHOCTEH OM3HEeCa U OTKPHITOCTH HAllOHAJIBHBIX 3aKOHO-
naTesieli st 6osee IMMPOKUX TIEPCIIEKTUB U COTMKEHMST 3aKOHOIATEICTBA
M TIPakTUKU. B ycIoBUsIX, Korma Mup eXXeTHeBHO CXKMMAETCs, 3aKOHOaATe !
BCe yallle BbIpabaThIBalOT OOIIME TTO3UIIUU, TI0 KpalitHel Mepe, Mo PsIay
KJTIOYEBBIX BOIIPOCOB, PEIIUTEIBHO MbITASICh HAUTU MOAXOISIINE OTBETHI
pacIIvpSIOIECs TMTOTUTUKI CIIACEHMST SKOHOMUYECKU KM3HECIIOCOOHBIX,
HO (P)MHAHCOBO HEYCTOMYMBBIX KOMITAHUIA.

Teneps, korga Hatr OTYeT MepeBeneH Ha PYCCKUIA SI3BIK, 3TO IMMO3BOJIUT
3aKOHOMAATENSIM, CYIbsIM M TIpakTuKkaM B Poccuu u Apyrux peruoHax, rie
TOBOPSIT MO-PYCCKHU, a TAK3Ke 00J1ee IIUPOKOI ayTUTOPUU IMTOHSITh M OLICHUTD
BOIIPOCHI U O0IIIME B3MISIABI HA PECTPYKTYPU3ALIMIO U CIIACEHME KU3HECITO-
COOHBIX KOMITAaHUI.

bob Beccensc
ITlouemnbiit npogheccop medxncdyHapoorHo2o 6aHKPOMHOR0 NPasa
Jleiidenckuil yHueepcumem

Hionw 2020 e.



FOREWORD

In legal literature of the last two decades some common features have
been identified, which may be regarded as quite generally accepted prominent
principles of insolvency law. These features include the principle of collec-
tivity. Insolvency law results in a system within which actions by individual
creditors against the insolvent debtor are frozen as these are replaced by the
idea of the rule of joint execution against his assets. Other general principles
are the notion of a common pool of assets, the equal treatment of creditors
and — in terms of legislation — the growing awareness in many states to al-
low for several types of restructuring and insolvency proceedings as well as
to include in national legislation fair, predictable and efficient rules, also to
deal with cross-border effects of insolvency proceedings.

Indeed, many legislations contain a proceeding (in addition to pure lig-
uidation of assets) which is based on the principle of a composition or an ar-
rangement concluded between the debtor and his creditors, which is binding
upon a given percentage creditors over the dissenting minority of creditors
(sometimes referred to as ‘cram-down’). A characteristic feature of these types
of proceedings, aiming at reorganization of the debtor’s business, is the fact
that attempts to restructure or reorganize enterprises will usually be initiated
by the debtor himself, or at least not against his will.

Many countries furthermore have come to understand that the existing
legal framework does not (fully) meet the specific challenge to achieve eco-
nomic results that are potentially better than those that might be achieved
under liquidation, by preserving and potentially improving the company’s
business through rationalisation. The Chapter 11 rescue proceeding, intro-
duced under the United States Bankruptcy Reform Act 1978, has been an
example for legislators in quite a number of countries to amend their legis-
lation (e.g. Germany, 1999) or to introduce a model based on the rationale
behind these proceedings (e.g. France in 2005).

This insolvency theater travels all over the world, with a leading role for
restructuring. Countries such as Japan, Australia, China and India have
recently finalized or are contemplating renewal of their insolvency (bank-
ruptcy) laws. For sixteen nations, covered by the Association of Southeast
Asian Nations (ASEAN), the development of identifying common themes
and approaches to in-court and out-of-court restructuring, leading to Asian
Principles of Business Restructuring is on its way. Singapore already recently
introduced the use of super priority rescue financing and, since July 2020,
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with its new Insolvency, Restructuring and Dissolution Act (IRDA) the city-
state introduced restrictions on ipso facto clauses, to limit certain contractual
rights that are triggered when restructuring proceedings are commenced.
This legislation also enacts a new licensing and regulatory regime to raise
the standard of practitioners.

In Europe in the last decade, Spain and Italy have shifted their legislative ap-
proaches from traditional liquidation focused on formal insolvency proceedings
to out-of-court workouts in order to rescue financially distressed businesses.
The Netherlands is on its way to do the same in 2020. Germany and France
again have amended their rather fresh legislation. Even the United Kingdom,
in June 2020, introduced its biggest change to insolvency legislation in twenty
years, with a new moratorium on enforcement action, a new ‘restructuring plan’
process and the disapplication of supplier termination of contract provisions
for insolvency (including restrictions on enforcement of ipso facto clauses).
In all, the wind in the sails of legislation comes from one clear direction: to
introduce greater flexibility into national insolvency regimes to allow companies
a breathing space to explore options for rescue whilst supplies are protected,
so that they can have a maximum chance of survival. In many jurisdictions all
over the globe a new way of dealing with businesses in distress reflects these
legislative changes and is centered around the emergence of a rescue culture.

On top of these development are the European Union’s legislative mea-
sures (EU Directive on Restructuring and Insolvency Law (2019/1023)) to
harmonize member states’ insolvency frameworks with mechanisms that one
sees in practice or emerging over the globe. When a debtor is likely to become
insolvent, it should be in the position to negotiate a restructuring plan with
its creditors; a stay should be available to halt creditors exercising their rights;
the creditors should be put in voting classes; a certain majority should adopt
the plan; a court should cram down holdout creditors; specific new finance
for the company should be protected; and the debtor in possession should
be able to steer the whole process.

This worldwide gulf will roll out, surging waves in legislation and practices
in the coming years. It will not so much shake, but surely stir business advi-
sors, legislators, insolvency practitioners, and judges. It will require them to
deepen their knowledge and skills to assist corporate management and the
traditional legal industry in sketching out their future business models and
helping to implement new business and financial structures. There truly is
a need to develop a much broader insight and expertise in matters of insol-
vency law, company law, or general contract law and to develop know-how
concerning such matters as financial restructuring, corporate finance, and
organization of business and strategy.
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Foreword

With my German colleague professor Stephan Madaus (University of Halle-
Wittenberg) and assisted by Gert-Jan Boon (PhD researcher at University of
Leiden, the Netherlands) we have brought together our ideas regarding the
optimal rescue culture. Our research project Rescue of Business in Insolvency
Law, adopted by the European Law Institute (ELI), ran from 2014 to 2017.
Although many developments took place during these years in the field of (pre-
ventive) restructuring and insolvency, proving to be a catalyst for the project, it
has thrived on the close cooperation of fifty academics and practitioners from
across Europe and beyond. For us it has been an exciting and turbulent jour-
ney by the continuous support of the broad group of national correspondents
preparing extensive national inventory reports, but also the various comments
and recommendations made by the other advisors to this ELI project on the on-
going work, as well as imput received during some seven conferences in Europe,
when we explained and discussed parts of our work in progress. This has led to
the development of the Instrument on Rescue of Business in Insolvency Law,
which was unanimously approved in September 2017 by the ELI Council and
the the ELI General Assembly. We feel that the work of the project has proven
to be timely with the European Commission’s efforts, running parallel to the
Business Rescue Project, on approximating business rescue laws and result-
ing in the EU Preventive Restructuring Directive of 2019. What our Report
does is to present an independent view on a variety of themes affected by the
rescue of financially distressed businesses. In total, our Report consists of over
100 recommendations which may assist in adopting and assisting in business
rescue laws, in particular when considering the seventy options that the EU
Directive leaves to be decided by the EU Member States.

As researchers, we are thrilled with the idea that our full Report includ-
ing our recommendations have been translated by a group of professionals
in the field in such an important language (which we do not master). We are
impressed by their tremendous effort, beyond any idea that we had at the
time when we started our project.

A decade ago, against the backdrop of the global financial crisis, none of
us could have imagined just how much business and economic dimensions
we would see in the restructuring and insolvency world of today. It may be
bad news for the companies affected, however, we could not have predicted
the necessity of business demands and the openness of national legislators for
broader perspectives, with increasing convergence of legislations and prac-
tices. Where the world indeed grows smaller every day, legislations converge
to more common positions, at least on several key points, in a determined
attempt to find suitable responses to a widely endorsed policy of rescuing
economically viable but financially distressed businesses.
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With our Report now translated in Russian, legislators, judges and practi-
tioners in Russia and other areas where Russian is spoken, enables a broader
audience to understand and appreciate issues and commonalities of views
about restructuring and rescue of viable businesses.

Bob Wessels
Professor Emeritus of International Insolvency Law
Leiden University

July 2020



YBaxkaembie Kosuieru!

Bamemy BHUMaHMIO TipencTaBiseTcs nepeson Otyera MHcTUTyTa €BpO-
MeicKOoro nmpasa, MOCBSIIIEHHOTO cnaceruio 6uzneca B 0AHKPOTHOM TTpaBe.

Peub nneT o KosoccaabHOM Tpye, KOTOPBII Ha MPOTSKEHUU TPEX JIeT
(2014—2017 rr.) BBIMOJIHSAIA TPYIINA KCIEPTOB B COCTaBe KOMaHIbI ITPOEKTa
npodeccopa boda Beccenbca (JlefineHckuit ynusepcuteT, Hunepnanbr;
nokyamuuk), npogeccopa Credpana Manayca (YHuBepcuteT MapTuHa-
Jlorepa, 'anne-Butren6epr, 'epmanus; noknaguuk), ['epr-SAHa boona
(Jleitmenckwuii ynuepcuteT, Hunepnanaen), a takxke Komurera akcnepTon
¥ HalIMOHAJIBHBIX KOHCYJIBTAHTOB TMPH MOMAIEPKKE OPraHOB U CEKpeTapuara
WHctutyTa eBporieiickoro mpasa.

ITomuMo TOrO, YTO HAa3BaHHBIMI TPY[ SABISETCH aBTOPUTETHBIM HUCTOYHH -
KOM MH(OPMALIMK O peadMINTAIIMOHHBIX ITPOLIEAYpaX B KOHKPETHOI CTpaHe
(ABctpus, benbrust, Aurnus u Yanbc, ®panums, lepmanus, 'penus,
Benrpus, Utanusa, JlarBus, Hunepnanael, [Monbina, Mcmanus, [Isenus),
B CAaMOM CBOEM UIEE OH SIBJISIETCS OTPAXKEHUEM aKTyaJIbHOM MPABOIOJIUTU -
YyecKoil Mbicau (B yactu PekomeHnmaumii).

Jlnst poccuiickoii mpaBOBOI CUCTEMBI HAacTOSIIMIT OTYET SIBISIETCS
LEHHBIM UCTOYHUKOM, KOTOPBIN MOXET ObITh OAMHAKOBO 3((OEKTUBHO
UCIIOJIb30BAH B 3aKOHOIIPOEKTHOM, MPaBONPUMEHUTEIBHON U HAYYHOU
NeSITeIbHOCTH.

Kak u3BecTHO, B HacTosiIee BpeMsi 00CYyKIaeTCsl TIPOEKTUPOBAHUE
3aKOHa, MOCBSIIIEHHOIO PECTPYKTYPU3ALMHU TOJITOB IOPUANYSCKUX JIMII.
T'ocynapcreennoii Jymoii @enepansHoro Codpanus Poccuiickoit Denepa-
LIMU y3Ke Aaxke ObLI MPUHST B IEPBOM UTEHUM BHECeHHBI! [1paBuTeibcTBOM
Poccuiickoii Penepaliiy COOTBETCTBYIOLINIA 3aKOHOITPOeKT (Ne 239931-7),
KOTOpBIii, 0OMHAKo, Ob11 oTo3BaH IlpaBurtenbcTBoM Poccuiickoit Mene-
paluu B CBSI3M C TTIOATOTOBKOI OOHOBIIEHHO# BepcuM. Mcxomst U3 3TOro
MOXHO TIPU3HATh, YTO peabUIUTAIIMOHHAs HallPaBJIEHHOCTh N3MEHEHM I
3aKOHOAATEIbCTBA O OAHKPOTCTBE XapaKTepU3yeT aKTyaJIbHYIO ITPABOBYIO
noantuky Poccuiickoit @enepaunm.

Yro kacaeTcs mpaBONPUMEHUTEILHOI 00JIaCTU, TO BOTIPOCHI peadu-
JUTAUUOHHBIX MPOLIEAYP, UX MTPUPOIBI U CMbIC/IA HE Pa3 CTAHOBUJIUCH
MPEeAMETOM IPABOBBIX MO3ULIMI BhICIINX CYn0B Poccuiickoit Denepaiiuu.
ITo Gonplieli YacT OHU, KOHEYHO K€, CBSI3aHbI C MUPOBBIM COTJIAIIIECHUEM
B IleJie 0 0aHKPOTCTBE (Hanbosee MpUMMeHUMasl peaduINTallMOHHAasI TIPO-
1eaypa), Ho 3TOTO JOCTaTOYHO, YTOOBI TIPU3HATH aKTyaJbHOCTh OTueTa
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B IIpakTU4eCcKOM cMbiciie. K ToMy ke BOIIpOCHI, TOAHUMABIIIUECS B paMKax
Ha3BaHHBIX JIeJI, KacaloTcs OOIIei s Bcell peadunTalnu mpoodaeMaTu-
KM: OCHOBaHUS U TJIyOMHA TIPUHYKICHUS KPEAUTOPOB, SKOHOMHUYECKas
00OCHOBAHHOCTh OXUIaHUII B BOCCTAHOBJICHUU TIJIaTEXECIIOCOOHOCTH
JMOJKHUKOB U T.11.'

B Otuere MBI BcTpeyaeM MPUHIMITHMAIBHO HOBBIM MOIXOJ: HU MHOTO
HU MaJio OH MPOHM3aH uaeell KyJIbTyphl criaceHust OusHeca (rescue business
culture). CnemyeT NMpU3HATh, YTO KYJIbTypa CrlaceHus OM3Heca B HACTOsIIIIEe
BpeMsI IpUOOpeTaeT YepThl TJ100aIbHOTO TpeHaa, U conepkanue OTueTa,
KaK BUIUTCS, TIPEACTABISIET COOOI SIpKOEe TOMY IMOATBEPXKICHUE.

ITpu o3HakoMiieHnU ¢ OTYETOM HEBOJIBHO 3aJaeIIbCsl BOIPOCOM: SIB-
JIsieTcs I OJ1aroM criaceHue Ou3Heca 1o CpaBHEHUIO C ero JTUKBUIALei?
Kaxercs, yTo HachllieHHOE copepxkaHue OTueTa OTBeYaeT YTBEPAUTEIb-
HO Ha 3TOT Bomnpoc. Kak MUHUMYM peaOuIuTalus CYIIECTBYIOIIETO On3-
Heca Mo CPaBHEHUIO C CO3MaHMEM TaKOro OM3Heca ¢ HYJISI TOKHA BECTH
K COKpaIlIEHUIO U3epKeK Ha 3aTpaThl 10 OpraHu3anuu ousHeca. Ciemyer
MPU3HATh, YTO OJIATOM SIBJISIIOTCS TAKXKE COXpaHEeHUEe paboYrx MeCT, pU-
BBIYHOM XO3SIMCTBEHHOM CTPYKTYPbl KOHKPETHOI'O HACEJIEHHOTO ITYHKTA,
MPOU3BOJCTBEHHBIX 1IETTOYEK.

KoneuHo ke, 4MCThIif ppIHOYHBII MTOAX0/, OCHOBAHHBIN Ha a0COJIOT-
HOM KOHKYPEHLIMU, HECOBMECTUM C UAEEN OTPAHUYECHUS MPAB KPEAUTO-
POB BO MM$I CITaC€HUST HECOCTOSTENIbHOTO Ou3Heca. Tak, peaOuiInTauus
TMOJDKHUKOB (KX OM3Heca) B OOJIBIIMHCTBE CIyJaeB SIBISIETCST BO3paXkKeHUEeM
JMOKHUKOB, ITPOTUBOIIOCTABISIEMbIM KPEAUTOPaAM, T.€. SIBJISIETCS Orpa-
HUueHueM ux rnpas. [IpumeHuTtenbHo K OTueTy 3TO MoATBepKAaeT Peko-
MeHganus 1.25, B cuity KOTopoii obecrnedeHrue JOCTUXKEHMS COTIallieHUs
TIOJIKHO TIPeIyCMaTPUBAThCSI UCKIIIOUMTEIBHO B MHTEpecax JODKHMKA,
a Takxe Pexomenganus 8.08, cormacHO KOTOPOIi TJIaH peCTPYKTypU3alluu
pa3pabaTbiBacT UMEHHO JOIKHUK.

Hano npusHath, 0mHAKO, YTO YMCTHI PIHOYHBIN ITOAXO B HACTOSIIIEE
BpeMsl YK€ He MOXKET MCII0JIb30BaThCsl Kak 0a30BbIi, MO KpaliHell Mepe
0e3 OroBOPOK: MPOTEKIIMOHM3M 1 HEPaBEHCTBO UTPOKOB 10 OTHOILIEHUIO
JIPYT K IPYTY SIBJISIIOTCSI IPUMETOM BPEMEHU, UYTO TPEOYET UBMEHEHUS UJIE-
OJIOTUYECKMX 9KOHOMUYECKHX OCHOB. Camo 1o cebe CylecTBOBaHMe TaK
Ha3bIBa€MbIX CUCTEMHBIX KPEIUTOPOB, 0CO00E MOJIOKEeHNE (PUHAHCOBBIX

' Onpenenennst Bepxosroro Cyna P®: ot 24.09.14 Ne 305-DC14-1200, ot 03.06.15
No 303-DC14-8747, ot 18.09.15 Ne 303-KI'15-5133, or 24.12.15 Ne 302-DC15-11136, or
17.05.16 Ne 305-DC16-1045, 28.11.16 Ne 303-DC16-10969, ot 19.12.16 Ne 305-DC15-
18052(2), ot 30.03.18 Ne 305-DC17-19680, ot 16.08.18 Ne 303-DC15-10589, ot 27.05.19
Ne 305-DC18-25601, ot 25.05.20 Ne 305-DC15-11067, ot 25.05.20 Ne 308-DC19-24219 (1, 2).
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IMpenucnosue

YUpEeXKIEHU, TOCTOSTHHBIC U3bSITUS M3 TIPUHIIMIIA PABEHCTBA KPEIUTO-
POB TIperoaraloT IMepecMOTP B CTOPOHY YBEJIWYEHUsI 00beMa pacrpe-
NeJISIeMOTO pucKa HECOCTOSITEIbHOCTH TOJDKHUKOB Ha MX KPEAUTOPOB,
(brHaHCOBBIC PE3yIbTAThl KOTOPHIX UMEIOT 0OPATHO MPOIOPIIMOHATBHYIO
3aBUCUMOCTb.

[IpencraBasgercs, 4To B Oimkaiiiiee BpeMsi OTeueCTBeHHAs MpaBOBasi
MBICJIb OYZIET 3aHsITa ONpeaeIeHUEM TaKUX MOHSITUH, KaK PECTPYKTypH-
3alus JOJITOB, OM3HEC Ha XONy, TUIaH PECTPYKTYPU3allMU, TPUOCTaHOBKA
(MopaTopuii), 0310pOBIEeHUE, TOCYACOHOE YperyIupoBaHue, 3apaHee
corylacoBaHHas nmpoaaxa u T.n. Ha3BaHHbIE SIBIIEHUST HYXKIaIOTCSI B KBa-
JUbUKALIK, OTIPeIeICHUHU UX ITPABOBOI TTPHUPOBI, TPAHUIL B LIESIX YCTa-
HOBJICHMSI OajlaHCca B paMKaX CTOJKHOBEHMST OUeBUIHO KOHMIMKTYIOIINX
MHTEPECOB J0JIKHUKA, KPeAUTOPOB, pAOOTHUKOB, HACEIEHHUS 1 00IIIeCTBa
B LIEJIOM.

B yacTtHOCTH, ceromHs poccuiickasi mpaBoBasi JOKTPUHA ellle He B MOJI-
HOI Mepe OCMBICINIIA CaMy KaTEerOPUIO PECTPYKTYPHU3ALUM: UTO SIBJISIETCS
ee 00BEKTOM (IOJITH MJIM OU3HEC), KAKOBBI €€ MHCTPYMEHTHI, KaK JaJieKo
OHa MOXET UCIIOJIb30BaThCsl B KAYECTBE OCHOBAHMS ISl OTPAaHUYCHUS TIpaB
KPEeIUTOPOB, KAKOBBI IOJIKHBI OBITH €€ TIpeeIbHbIE CPOKHU, KAKOBBI CIIOCO-
OBl M3MepeHUs U (pukcalnu ee 3¢ (MEKTUBHOCTH, KAKOBO €€ COOTHOIIIEHUE
C MUPOBBIM COTJIAllIEHUEM.

Conep:xaHue oT4yeTa, BKIIOYas CBeIEeHUs O IPUMEHEHUN Ha3BaHHBIX
KaTeropuii B ydTeHHbIX B OTUeTe CTpaHax, a Takxke 0000IIarolIe PeKo-
MEHIALIUM, C KOMITApaTUBUCTCKON TOUKU 3PEHUSI CTAaHET OMHUM U3 MHCTPY-
MEHTOB HAIOJHEHUS OTeYECTBEHHOM JOKTPHUHBI TPEOYEeMbIMU OTBETAMU.

BbesycnoBHO, IEHHOCTh MPeACTaBIsIET Bcs MH(OpMaIs, coaepKalia-
scs1 B OTuere, ¢ Hel UMTaTeIb CMOXET O3HAKOMUTHCS B TTIOJTHOM O00BbeMe
nanee. Mbl ke Bo u3bexaHue TyOIupoBaHUs BbIICINM JIMIITb HEKOTOPBIE
PexoMenpanuu, mokasaBIlIMecss HAM aKTyaJbHBIMM B paMKaxX TEKYIIEeTO
COCTOSIHUS POCCUMCKOM TTPaBOBOU CUCTEMBI.

Taxk, Ha HaII B3TJIsIA, OCOOBI MHTEpeC BhI3bIBAIOT PekoMeHmamu,
OTHOCSIIIIMECS K BHECYNCOHBIM (hopMaM peCcTPpyKTypU3alluK, UMEeTCs
B BUIY NPUHIIUITMAIBHO WHOM MOIXOM K TMTOMOIIM ITOJDKHUKAM: TOTO-
BOPHBII BMecTo cyneoHoro. Cama 1o cede BO3MOXHOCTb aJIbTEpHATUBBI
rocyIapCTBEHHOMY KOHTPOJIIO 32 pa3pellieHUEM HEeCOCTOSITeIbHOCTHU
JIOJIKHA CTaTh TOJYKOM K Pa3BUTHUIO KYJIbTYPhl OTHOLIEHU! KPETUTOPOB
C IOJDKHUKAMU B paMKaxX MEHSIOIIecs SKOHOMUYECKON TapaaruTMbl.
3HaYMMOCTb BHECYIEOHON PeCTPYKTYPU3aLUM MOATBEPXKIAETCS TEM,
YTO B paMKax Hee coriacHo PekomeHnmanuu 2.07 BO3MOXHO MPUHSTHE
obecrieunuTeIbHBIX Mep.
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