OT ABTOPOB

29 nexabps 2018 r. Anekcanapy [lerpouuy CepreeBy UCIOTHSIETCS
LIECTHALCAT IISITh JIET, C UEM ero CEPACYHO TO3IPaBIISIOT IPY3bsl, KOJIETH
¥ YYEHUKU, TIOATOTOBUBIIIME 3TOT I0OMIICHHBIN COOPHUK.

ITpodeccrnonanbHas nesTeIbHOCTD 100MIsIpa O6epeT cBoe Hauaso B Jle-
HUHTPaICKOM rocyIapCTBeHHOM YHUBepcuTeTe (HbiHe — CaHKT-IleTepOypr-
CKUI1 rocymapcTBeHHbIN YHUBepcUuTeT). B 1979 1. oH ¢ oT/IMureM OKOHYMIT
opuandeckuit daxkynsret JII'Y 1 mocTynui B actiMpaHTypy 1o Kadenpe
TpaKIaHCKOTO TpaBa.

[Tox pykoBoactBoM npodeccopa B.T. CmupHoBa Anekcanap Iletpouy
HaIucas KaHAuIaTCKy1o nuccepraunio «I1paBoBoii pexxuM 0ecXo3siiiHOro
1 6eCX035IMCTBEHHO CONEPKMMOT0 UMYILIECTBA» , KOTOPYIO 3a1IUTHI B 1982 T.
Pa6oran Ha ropuanueckoM daxynasrete JII'Y accuctenTom (1981—1985 rr.)
u goueHToM (1985—1991 rr.) kadenpsl rpaxkaaHckoro mpasa. B 1990 r.
YCIEUIHO 3alUTU JOKTOPCKYIO auccepranuio «I'paxaaHcKo-IipaBoBast
oxpaHa KyJabTypHbIX LieHHocTeit B CCCP». C 1992 o 2006 r. pabotan B alma
mater IpopeccopoM U 3aBeAYIONIMM Kadeapoil rpaxk1aHCKOTO TIpaBa.

B 2006 r. ro0usip Bo3miaBuI Kadenpy rpaxkaaHCKOro rpasa Iopuamn-
yeckoro ¢akynbTeTa CaHKT-IleTepOyprckoro yHuBepcureTa 3KOHOMUKU
¥ (puHaHcoB (HbiHe — CaHKT-IleTepOyprckuii rocy1apCTBEHHbBIN 9KOHO-
Mu4eckuii ynuBepcuTeT). A B 2015 1. mepenesn Ha I0OpUINYECKUi (haKyab-
tet Cankrt-ITeTepOyprckoro dunuana Beiciieit IKoJbl 5KOHOMUKH, TIe
110 HacTosIIIee BpeMs paboTaeT B KauecTBe Mpodeccopa v 3aBeAYIONIETO
Kadeapoii rpaxkgaHCKOro Mpapa U Mpolecca.

Anexkcanap [TeTpoBUY MPOBOAMT CO CTYIACHTAMM 3aHSITHUS 10 TpaXkIaH-
CKOMY IIpaBy U MPaBy MHTEJUIEKTyaJIbHOM COOCTBEeHHOCTU. HemoBTopumbIit
CTUJIb U3JIOXKEHUS MaTepralia, 00beIMHSIOMINI B ce0e yMEHME TOXOTUMBO
M C U3BECTHOM J0JIeil UPOHUU TTOAATh OOJIBIION 00bEeM CIIOXKHONM MHGbOP-
MallM{, a TaKXKe aKIIEHTUPOBaTh BHUMaHUE CyIIaTeleil Ha KIIOUeBbIX
acTeKTax pacCcMaTpUBaeMBbIX BOTIPOCOB, CAYKUT 3aJIOTOM HEM3MEHHOM
TMOMYJISIPHOCTH €T0 JISKIIMI. YBIeKas MOJOIBIX JII0ei TpobieMaMu Hay-
KU, I00UJISIP pYKOBOJIUT MOATOTOBKOM KaHAUAATCKUX U TOKTOPCKUX ITHC-
ceprauuii. Ha cerogHsHuii neHb 0ojee TPUALATA €ro YUYSeHUKOB CTalu
KaHIMIaTaMU, a IBOe — JOKTOpaMU I0pUANYECKUX HayK.

Hayunbie uccnenoBanus A.I1. CepreeBa MocBsILeHBI TIJTABHBIM 00pa3oM
MpaBy UHTEJIEKTYaIbHOI COOCTBEHHOCTH, B pa3pabOTKy KOTOPOTO OH BHEC
3HAUMUTENbHBIN BKIaa. FOOUIsIp omHUM U3 MepBbIX MOAPOOHO MpOoaHaTU3M -
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OT aBTOpPOB

pOBaJI MOCTCOBETCKYIO MOJIE/Ib PETYJIMPOBAHNS OTHOIIEHUI 110 CO3AaHUIO
M UCIIOJIb30BAHUIO PE3YJIbTaTOB MHTEJUICKTYAIbHOM AeSITeIbHOCTH, BBISIBUIT
B 3TOM PEryJIMPOBaHUM MHOXKECTBO ITPOOEIOB U MPOTUBOPEUUI U MPE-
JIOXKWJI BapraHThl UX ycrpaHeHus. Comepxaiiieecss B Tpynax AJleKcaHapa
IleTpoBrYa JOKTPUHAILHOE TOJKOBAHME 3aKOHA HA MPOTSKEHUY MHOTUX
JIET CIY>XKUT OJHUM U3 [JIABHBIX OPUEHTUPOB CyIeOHOI MPAaKTUKK B chepe
3aIIUThl UHTEJUIEKTYaJIbHbIX IPaB.

A.II. CepreeB — aBTOp CBbIIIE 195 HAyYHBIX padoOT, B TOM yucie 19 mo-
Horpaduit 1 yueOHUKOB IO MpobjieMaM I'pakJaHCKOTO TpaBa U TpaBa
MHTEJIJIEKTyalbHOM cobcTBeHHOCTU. Ero dhyngameHTanbHasi MOHOTpa-
dus «IIpaBo MHTELUIEKTYaNbHOI coOcTBeHHOCTH B Poccuiickoit Dene-
pauuu» ¢ 1996 no 2006 r. nepensnaBansach HeCKOJbKO pa3. OH SIBIsSICTCS
PEIaKTOPOM U COABTOPOM TPEXTOMHOTO yuyeOHUKa «I'paxkIaHcKoe npaBo»
(1995—2007 rr.) U TPEXTOMHOTO KOMMeHTapus K I'paxkmaHCKOMY KOIeK-
cy P® (2002—2008 1T.), B KOTOPBIX UM HaIMCaHO COOTBETCTBEHHO ILIECT-
HaIlaTh U ceMHaauaTh rjaB. B 1999 r. aBTopckuii KOJUIEKTUB YIIOMSIHYTOTO
y4eOHMKa ObLT HAarpaXkIeH MepBoii mpeMueil AcCoumauy pUINnIeCKuX
BY30B 1 (DaKy/JIbTETOB 3a co3IaHue Jydlero B Poccun yueOHuMKa 151 I0pu-
IMYecKux By30B, a B 2002 r. — npemueii [1paBurensctBa PP B obnactu
o6pazosanus. C 2008 r. Anekcanap IleTpoBuy nsngaet moa coOGCTBEHHOM
pemaxkiiieil TpeXTOMHBIN Y4eOHUK T10 TpaxkaaHCKOMYy mpasy, a ¢ 2009 r. —
YEeThIPEXTOMHBIN KOMMeHTapuii K I'paxknaHckomy Koaekcy PD, B KoTopbix
MM IIOATOTOBJIEHO 00Jiee TPUILIATH TJIaB.

[ToMrMO COOCTBEHHO HAY4YHOI U IeIaroru4eckoii 1esiTeJIbHOCTH,
A.T1. CepreeB akTUBHO 3aHMMAETCSI TPABOBOI aHATUTUKON U KOHCYJIbTH-
poBaHueM. OH y4acTBOBaJI B pa3pab0OTKe U SKCIIEPTU3E POEKTOB MHOIMX
3akoHOB Poccuiickoit Deneparvin, BKirodast I'paskIaHCKMi KOIEKC, a TAKKe
3aKOHOB U MoA3aKoHHbIX akToB CaHKT-IleTepOypra. C 2006 r. 110 HacTosI-
11ee BpeMsi FoOMIsIp paboTaeT COBETHUKOM topuandeckoit hvupmbl DLA Piper
B Cankr-IlerepOypre. BoicTynaeT B cynax pa3iuyHbIX UHCTAHLIMHI, B TOM
yucae B KoncturyunonHom u Bepxosaom Cynax P®, kak npeactaBuTelb
CTOPOHBI WJIM 3KCIIEPT. SIBIIIETCS YWIEeHOM HECKOJIbKUX HayYHO-KOHCYJIbTa-
LIMOHHBIX U PeIAaKIIMOHHBIX COBETOB, B YaCTHOCTU HAYYHO-KOHCYJIbTALIM~
oHHoro coBeta nipu Cyne no uHTemekTyanbHbM ripaBaM. C 2000 mo 2010 r.
ObL WIEHOM 3KCIIEPTHOrO coBeTa BhICIICH aTTeCTallMOHHOM KOMMCCUU
npu MuHo6pHayku Poccum.

Cy1ecTBEHHYIO YacTh NpodeCcCUOHaIbHOMN AeITeIbHOCTU AJleKCaH-
npa [leTpoBuya cocTaBisgeT MexXnyHapoaHoe apoutpupoBanue. C 1997
o 2007 r. oH 3aHMMaJ JOJDKHOCTB Mpe3uaeHTa MekayHapoIHOTO KOMMep-
yeckoro apourpaxa (Cankr-IletepOypr), a ceiiuac BisieTcs mpeacenaTeieM
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OT aBTOpPOB

CoBera MexnyHapoaHoro apoutpaxka «IUS» (Cankr-IletepOypr), cynbeit
MexnyHapomHOTro KOMMEPUYECKOTo apOUTpakKHOro cyaa rpu ToproBo-
MpoMbIIUIeHHOH naiate P® u npyrux tpereiickux cynos. [1pu paccMoTpe-
HUU 1IEJIOr0 Psiia CIIOPOB B MEXKIYHAPOIHBIX KOMMEPUYECKMX apOuTpaxkax
BBICTYIIAJI B KQUECTBE aBTOPUTETHOIO IKCIIEPTA 110 POCCUIACKOMY IIPaBy.

HocTkeHus 100miIsipa HEOMHOKPAaTHO OTMEUYATUCh CIIeLIMaIbHBIMU Ha-
rpagamu. B 1996 r. o 6bu1 ipu3HaH Jydium opuctom CaHkr-IletepOypra
M YIOCTOCH MPeMUHM «3a YCIIeXH B IOPUINYECKOM HayKe». [1o pe3ynbratam
Pa3IMYHbBIX OIIPOCOB, MPOBOAUMBIX IOPUINYECKUM COOOIIECTBOM, IIPU3HA-
BaJIcsl JlaypeaToM Bo MHOruX HoMuHamusix. B 2018 r. Anexkcanap [MetpoBuyu
BOIIIEJ B peUTUHT Best Lawyers Kak JTy4inii opuct Poccuu B HOMUHALIMU
«MHTennexTyaabHast COOCTBEHHOCTb».

B 3akiioyeHMe HeJib3sl HE CKa3aTh M O 3aMeyYaTeJbHbIX JUMYHOCTHBIX
KauecTBax 0UIIsIpa — ero 3pyaupoOBaHHOCTU, TAKTUYHOCTH, LIEJIEYCTPEM-
JICHHOCTH, TPUHIMITHAIBLHOCTH, YyBCTBE OMOpPa, CIOCOOHOCTH ITOCTOSIHHO
JIBUTATbCS BIIEPEI U, KaxXeTCsl, BEUHOI mylieBHOM Monogoctu. OH Becerma
MPOSIBJISIET YBaXKEHUE K JIIOASIM M MOXET BECTHU AMAJIOT HA PaBHbIX ITPAKTH-
YEeCKU C JII0OBIM COOECeTHUKOM, OY/Ib TO CTYIEHT, KOJIIera MM BHICOKOIIO-
CTaBJICHHbI YNHOBHUK.

IMoznpasnss Anekcanapa I[lerpoBuua Cepreena ¢ JIHeM poxkIeHUst, €ro
TPY3bsl, KOJIJIETH U YICHUKH XKEJIal0T eMY KPEITKOTO 300POBbSI, TBOPYECKOTO
JIOJITOJIETHSI Y HOBBIX I0OMJICEB U HAICIOTCSI HA CHUCXOAUTEIbHOE OTHOLLIe-
HUeE K paboTaM, IPeICTaBICHHBIM B 9TOM CKPOMHOM COOPHUKE.



CYBBEKTDBI I'PAXKTAHCKOTI'O ITPABA
N COBEPIITAEMBIE UMMU CAEJKNA



B.A. beaos

JToroBOpbI 151 HOMHHHAPOBAHHBIX JIUIL
(contratto per persona da nominare)

1. O6mume 3ameyanus

JloroBOpHI A1 HOMUHUPOBAHHBIX ULl (UT. — contratto per
persona da nominare;anrm.—contracts for persons
to be named) — HeOOBIYHBI MPABOBOM MHCTUTYT, C KOTOPHIM POC-
cUiicKas IPUCIIPYICHIIMS He3HaKOMa COBEPILIEHHO, a eBpOoIleiicKast KOH-
tuHeHTadbHast — nout. Hu B 'K P®, Hu B KnaccuuecKnx rpaxkIaHcKo-
MPaBOBbIX KOAUDUKAITUIX O HEM He TTPOUTellb HU CJI0Ba; ITpocdeccopa gaxe
HE YyIIOMMHAIOT €ro Ha CBOMX JIEKIIUSIX; MMOCBSIIIEHHOM Xe eMy HayuyHOI
JINTEPATYPbl COBCEM HEMHOT'O — Ha HECKOJIbKO IMOPSIAKOB MEHBIIIE, YeM TPY-
JIOB, MOCBSILIEHHBIX JIIOOOMY M3 UHCTUTYTOB — €T0 OJIMKANIIMX COOpaTheB
M KOHKYPEHTOB; K TOMY K€ TIOUYTH BCSI OHA HarMcaHa Ha s3bIKe, Ha3BaTh
KOTOPBI XOTh CKOJIbKO-HUOYIb paCIIPOCTPAHEHHBIM B Cpelie IIMBUINCTOB
HUKaK HeJIb3s1, — Ha UTATbIHCKOM.

BripoueM, 1 13 3TOTro MevYaybHOTO MpaBUJia O «BCEOOIIEH HOPMATUBHOM
0e3BECTHOCTH» MHCTUTYTA JJOTOBOPOB B I10JIb3y HOMUHUPOBAHHBIX JIMII, KaK
M U3 BCSKOTO BOOOIIE MpaBuia, CYyIIeCTBYIOT UCKIoUeHusI. UX HEeMHOTO,
OYKBaJIbHO JIBA.

ITepBoe uckiouenue npeacraniaeHo c¢T. 70, 71 Koxekca eBporeii-
ckoro goroBopHoro npasa (Codice Europeo dei Contratti (CEC), European
Contract Code (ECC)) 1998—2000 rr., KOTOPBIii SIBISIETCSI aKTOM MEXKIY-
HapOJIHOI YaCTHOMPABOBOM YHU(PUKAIIUY BHYTPEHHETO €BpOTEeiiCKOro
3HAYEHUS, U TIPUTOM «CEPEOPSHOIO», €CIAN MOXHO TaK BBIPA3UTHCH,
ypoBHs1. Ha ¢hoHe cBoux Kyma 6oJiee YCIeIIHbIX «COOPaTheB» U «COMEePHU-
KOoB» — [TpUHIIUIIOB MEXIyHApOAHBIX KOMMeEpUeCcKux norosopos YHMU -
OPYA (PICC), IIpuHuMIIOB eBpoIieiickoro noropopHoro mnpasa (PECL)
unu ITpoekra 00I1IeiT CIPaBOYHOI CUCTEMBI €BPOIIEICKOro Y4aCTHOTO
npaBa (DCFR) — 3TOT aKT A0 HelaBHETO BpeMeHU ObLJT TOUTU HE3HAKOM
poccuiickoMy akageMHu4ecKomMy (HaydyHOMY M CTYyJIeHYECKOMY) cOO0IIIe-
CTBY M COBEPIIIEHHO HEM3BECTEH POCCUNCKUM mpakTukaM. OH He ObLI
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[loroBopbl Ans HOMUHMPOBAHHBIX NUL (contratto per persona da nominare)

BBEICH B HayYHBI 000POT', a caydyaeB ero MpUMEHEHUSI HEU3BECTHO
IO CHX TIOP.

Yto ke KacaeTcsi BTOPOTO UCKIIOUEHMSI, TO €T0 COCTABJISIOT MSTh CTa-
teii (¢ 1401 mo 1405) I'paxxmanckoro koaekca Mranunu ('KK) or 16 mapra
1942 r.> — xogudukanum, 6€CCIIOPHO BO MHOTOM CaMOCTOSITEJIbHOM,
OPUTMHAJIbHOM M YPE3BbIYAMHO MHTEPECHOM, HO BCE-TaKM TOXE HE CTOJIb
M3BECTHOM, Kak XoTs 06l [TY (BGB) nin yx trem 6osiee PI'K (Code Na-
poléon). Pycckoro nepeBona 'KUM (naxe B U3BJI€UEHUSIX) HE CYLIECTBY-
€T, a ero cyabba, cyas 1Mo BCeMy, U Tpenolipenennia Ty 0e3BeCTHOCTD,
KoTopas nocturia Komekc eBpomneiickoro 10roBOpHOro mpasa; BO BCSI-
KOM clly4yae, B OT€YeCTBEHHOM HayuHoM obopoTe MaTepuan I'KU no-
yTH He BcTpevaetcd. [Touemy mbl Tak nymaem? IToromy uto mexxny ECC
n 'KH cyiiecTByeT cBoeoOpa3HOe «IeHETUUECKOE POICTBO»: IEIO B TOM,
YTO OJHOM U3 OTIPAaBHBIX TOUEK 1t padpaborku ECC cran kak pa3 KW,
DTOT aKT OOBSICHSIET, OTKYIA JOTOBOPLI IS HOMUHUPOBAHHBIX JIULL
B3suiuch B £CC; Ho BoT Kak oHu nipoHukau B 'KHW u, rmaBHoe, mouemMy
TOJIBKO Tya, HE MOIaB B ApyTue eBpornelickue Koaudukauum, — Hy>Xaa-
€TCSI B BBISICHCHUMU.

Tak nnu nHavye, HO OYEBUAHO, YTO TIPU TAKOM CBOEM XapakKTepe NIBa
HaIllMX UCKIIOUEHMS HE MOIJIM CKOJIbKO-HUOYIb MOKOJe0aTh MpaBuia
0 «BCeOOIeii HOPMAaTUBHBII 0€3BECTHOCTH» MHCTUTYTA JIOTOBOPOB B IOJIb3Y
HOMMHMPOBAHHBIX JUIl. YuTaTenu, KOTOpble IPUMYT BO BHUMaHUE 3TO
00CTOATENBCTBO, KOHEYHO XK€, He OyIyT Ha Hac B 00MIE 3a TO, YTO, MPEXIE
YeM MPUCTYMUTh K COOCTBEHHO HAyYHOMY pa300py MHCTUTYTA, KOTOPBIH
MBI CIeJIaIv TIPeIMEeTOM HaIlleTo UCCIeIOBaHUsI, Mbl KPaTKO BOCIIPOM3BE-
nem ToT matepuas HopMm KW u ECC, u3 KOToporo oH CKOHCTPYHUPOBaH.
Haunem ¢ 'KM — Bce-Taku UMEHHO €My NPUHAIJIEKUT UCTOPUUECKOE
MEePBEHCTBO M 0€3 HEro cooTBEeTCTBYIOIMX HOpM B ECC mornpocty Obl
U HEe ObLIO.

' PyKOBOJCTBYSICh 3THMHU COOBPAXCHUSIMH, HECKOJIBKO JIET HA3aJl Mbl U3/IAJIN PYCCKMUit
nepeBoa ECC co ceoumu KommeHTapusimu (cM.: benos B. A . Koxekc eBporneiickoro
nmoroBopHoro npaBa — European Contract Code: 061mii 1 cpaBHUTEIEHO-TTPABOBON KOM-
meHTapuii. M., 2015. KH. 1 u 2).

? Tekcr Konekca Ha nTanbsiHCKOM si3bike cM.: URL: http://www jus.unitn.it/cardozo/
Obiter_Dictum/codciv/ (nata obpamenust: 1 utons 2018 1.).

MWupsunar A.M. PexuM cormamenunii 06 OTBETCTBEHHOCTH 3a HapYIICHHE
00513aTeNILCTBA B HETOCYIAPCTBEHHBIX CBO/IAX TPAXKIaHCKOTO MpaBa // BeCTHUK rpaknaHCcKo-
ro mpasa. 2014. Ne 1. C. 87—88.

13



B.A. benos

2. Contratto per persona da nominare
no I'paxaanckomy kogekcy Mtanuu

B nporiecce neperoBopoB 0 3aKJIIOUEHUHU TOTOBOPa, BO BCSIKOM Cliydae
JIO TeX TOP, MOKa IOTOBOP €IIle He 3aKII0UeH (HalmpuMmep, 10 MOMEHTA T10-
JiydeHus1 oepeHTOM aKlieTnTa cBoei oepThl), 1100asT U3 CTOPOH
Oynyumero NoroBopa MOXET BHITOBOPUTH cebe mpa-
B O (MM, Ty4llle cKa3aTh, BOBMOXHOCTb) YK a3aTh (OMpeaeanuThb, Ha3Ha-
YUTh, HA3BaTh, HOMUHUPOBATh) BMECTO Cce0s1 KakKoe-HUOyaAb
AIpyroe JMUIO, KOTOpPOE CTaHET CYyObEeKTOM MmpasB
U oO0sI3aHHOCTEN, BHITEKANUX U3 B3TOT0 CaMOTro
noroBopa (cr. 1401 'KW)*. He uccienys moka 1opuan4eckyo mpupomsy
TAKOI BO3MOXHOCTHU, Ha30BeM eelIpaBOM HOMUHAI U U .

[IpaBO HOMUHAIIMM CYILIECTBYET I10 OOIIIEMY TTPAaBUIIY B TEUEHHUE T P € X
OHEW ,MCYUCISIEMBIX C MOMEHTA 3aKJIYEHUST OO -
roBo pa.CTOpOoHBI MOTYT CBOMM COIJIALIEHUEM YCTAHOBUTb M A PY T O i
CpOK — Kak 0oJjiee KpaTKuii, Tak ¥ OoJiee IUTEIbHBINA ¢. XOTs 00 3TOM
B I'KU mipsiMo He TOBOPUTCSI, HO OYEBUIHO, YTO CTOPOHBI BIIpaBe TaKXKe
YCTaHOBUTb CBOMM COIJIAllICHUEM M HOM Ha4vYaJlbHBIM MOMEHT
MCYMCIEHUS CpoKa CYyIIeCTBOBAaHMS MpaBa HOMMHALIMU (CBOOOIbI
JIOrOBOpa HUKTO HE OTMEHSLI).

[TpaBo HOMUHALIMKU PEATU3YETCI OMHOCTOPOHHUM JOeiCT-
BUEM ero obOmagaTtens (CTOpOHBI IOroBOpa, KOTopas ero cede
BBIFTOBOPMJIA, KOTOPOil OHO IIPUHAJIEKUT), T.€. 3asBJICHUEM C YKa3aHUEM
JIMYHOCTU HOMUHUPOBAHHOTO CyOBbeKTa. 3asiBJICHUE 3TO MOJKHO OBITh

* B crielmanbHoii IMTepaType y4acTHUKOB JOTOBOPOB PACCMATPHBAEMOTO THITA IPUHSITO
0003HAYaTh CIIEIIUATEHBIMA HAMMEHOBAHUSIMY JIATUHCKOTO TTPOUCXOXIeHMSI. TOro, KTO BbI-
TOBOPWJI ceOe TIPaBO HOMUHAIINY, HA3BIBAIOTII P OM U C Cap O M (promissar), a ero KOHTP-
areHTa, BTOPOTO yYaCTHUKA JIOTOBOPa, —TTPOMUTT e HT O M (promittent). UTo Xe Kaca-
€TCsl IOCTOPOHHETO (TPEThEro) JUla, KOTOpoe OyneT Hauiexaile HOMMHUPOBAHO B TaKOt
TOTOBOP, TO 32 HUM TBEP/IO YCTAHOBUBILIETOCS HAMNMEHOBAHUS HE 3aKPETUIIOCH; €TO Ha3bIBa-
IOTCTUTNYJISIHTOM (Stipulant), MOXHO Ha3bIBaTh €TO TAKKE HOM M HAHTOM, J¢€ -
cTUHATapueM wimaaxebeHeduuapowm. BanmocaeqHIX TepMUHA TTO3BOJISI-
10T 6€30IIMOOTHO OTIPENETUTh UCTOYHUK 3TOU TEPMUHOJIOTUN: TEUCTBUTEILHO, OHA ITPUIILTA
W3 y4EHUS O JOTOBOPAX B MOJIB3Y TPETHUX JIMII, TJIe OHA TOXE YCIICIIHO MPUMEHSIETCS U TI0
cuio Topy. B manmpHeiieM, yIuTbiBasi He3HAUUTEIBHYIO U3BECTHOCTD U HEPACIIPOCTPAHEH-
HOCTB y HAC 9TOi CTIEIMATBHOI TEPMIUHOIOTUU, MBI ITOCTaApaeMCsI BO3IEPXKUBATHCS OT €€ Ya-
CTOTO YIIOTPEOICHUSI.

> Cymst mo BceMy, KaJIe HAap H Bl X JHEii; BO BCIKOM CJlydae, O IHAX P a6 0 4 U X
B KW HU4ero He TOBOPUTCSI, pAaBHO KaK U O TOM, UTO JIOTOBOPHI IT0 HEPAOOUMM THSIM He Jieii-
CTBYIOT, a TIpaBa U3 JJOTOBOPOB HE CYIIECTBYIOT.

¢ Huxke MBI cKaxkeM 06 OIHOM BaXHOM OTrPaHIYEHHHI STOTO MPABIJIA.
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[loroBopbl Ans HOMUHMPOBAHHBIX NUL (contratto per persona da nominare)

HE TIPOCTO C/IENIAaHO, HO U TOJTYY€HO KOHTPAreHTOM-a/IpecaToM (OJIKHO
JIOCTUYb APYTOIl CTOPOHBI IOTOBOPA) 10 UCTEUEHMUS CPOKA CYILIECTBOBAHMUS
npaBa HoMuHauuu (4. 1 ct. 1402 'KN).

3asiBlieHMEe O HOMUHAIIMU HE UMEET CUJIbl, €CJTM OHO HE TpeaBapsieTcst
WJIV HE COTIPOBOXIAETCSI COTJTAaCUEM HOMUHUPOBAHHOTO
JUIa — ONHOCTOPOHHUM BOJIEU3BSIBICHUEM O MIPUHSATUU UM CBOETO
«Ha3HAYEHMsI» B OTIPeIe/IEHHbII 10roBop. HoMUHAIIMS MOXET OBITh TAKXKe
COBEpIIIeHA YITPAaBOMOYEHHBIM KOHTPATEHTOM O NTOBEPEHHOCTHU
OT HOMWHUpOBaHHOTO A (4. 2 cT. 1402 T'KH).

3asgBieHue 0 HOMUHALIMU, TOBEPEHHOCTh HA HOMUHALIUIO, a TAKXe
aKT MPUHSTHUS JULOM CBOEif HOMUHALIMU (COorlache CTaTh YYaCTHUKOM
JIOTOBOPA) HE UMEIOT CUJIbI NHAUE, YEM TIPHU YCIOBUU UX OOJICUEHUSI B Ty
Xe GopMy, B KOTOPOW CTOPOHB 3aKIIUYUIU CO-
OTBETCTBYIIUIUIN TOTOBOD,AaXe ecau IO 3aKOHY COOTI0EHNE
Takoi (opMbl 111 3TOro noroopa u He Tpedyetcs (4. 1 ct. 1403 TKHN). s
peann3aluy rpaBa HOMUHALIUU T10 JOTOBOPY, YCJIOBUSI KOTOPOTO TPeOyioT
UXOMYyOMMUYMUBAHUS (TOBEACHUS IO CBEICHUS HEOTPEACIEHHOTO
Kpyra Jiill, IpelaHus TJIaCHOCTU), 3aIBJJ€HUE O HOMUHAU U MU,
AaKT €€ MPUHSATUS U NTOBEPEHHOCTh HAa €Tr0 COBEp-
MmeHWe TakXe MOAJEexXaT OTJialleHMU 1o, NpUuIeM UMEHHO
TEeM Xe CITocoO0M, KOTOPBIN HAIJIEXKUT UCTIOTB30BaTh [JIsT OTJIAIIEHUS
ycnoBuit foroopa (4. 2 ct. 1403 'KW), B 4aCTHOCTU MyTeM UX rOCyIapCT-
BEHHOM perucrpauuu.

[maBHBIM NPaBOBBIM MOCIIEACTBUEM HAUIEXKAIIE COBEPIIEHHOTO U 0hop-
MJIEHHOTO 3asIBJICHUST O HOMUHAIIMU SIBTISIETCI T PUOOpETE HUE HO -
MUHUPOBAHHBIM JIUIIOM BCe€X MpPaB MU MPUHATUE UM
Ha ceb0sg BceX 00s3aHHOCTEW, BBITEKAWIUX U3 O -
roBopa, B KOTOpPb U OH ObJT HOMUHUpPpOBAH (Ha-
3HAYeH), HAUYMHAS C MOMEHTA 3aKJITIOUYEHUST TAaKOTO
noroBopa (ct. 1404 'KI). KopoTKo roBops, akT OCYyILeCTBIEHUS TTpaBa
HOMUHALMU UMEET OO paTHY10 CcuJYy.JloroBop s HOMUHUPOBaH-
HOTO JIMIIa, 10 KOTOPOMY peaJiM30BaHO MPaBO HOMUHALIMU, CYUTAETCS
C CaMOTO HavaJIa 3aKJTIOUEHHBIM B TOJIB3Y 3TOTO CAMOTO HOMUHUPOBAHHOTO
JIUA, WIW, UHBIMU CJIOBAMU, PAaCCMATPUBAETCS KaK JOTOBOP, KOTOPBIA
B IOJIb3Y CBOETO MEePBOHAYATIBbHOTO KOHTpareHTa (ooaaaTesst mpaBa HOMM-
HallMK1) He 3aKJtovalicst Hukorna. Jla, 3akitoueHne 1oropopa Kak 1eicTue
COBEPIIWII APYTOi (TOT, KTO BBITOBOPUJI ceOe MpaBO HOMUHAIIUN), HO OyZIeT
CUUTATBCH, YTO ITO ACUCTBUE OH COBEPIUMJ B MOJb3y HOMUHUPOBAHHOTO
MM JIU1A, a B CBOIO T0JIb3y OH IOTOBOPA HE 3aKJII0Yall.
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Ecnu npaBo Ha HOMMHALIMIO B TEUEHUE CPOKA €ro CYIIEeCTBOBAHMSI
OCYILECTBJIEHO He OYIeT MJIM XK€ aKT HOMUHALIMU OKAaXKEeTCs 110 KaKUM-
JIN0O MpUYMHAM HEACUCTBUTENILHBIM (HE UMEIOIIMM CUJIbI), TO L OT O -
BOp OyJAeT CYMUTAaThCsd 3aKJIIOUYEHHBIM B MOJb3Y €T0
y4acTHMUKO B.COOTBETCTBYIOIIME MY IIPABOBBIE MOCJIEACTBUS MaIyT
Ha Ty caMylo CTOPOHY, KoTopas Bhropopujaa cebe
NpaBO HOMMHAILIMUU, HO BOCIHOJNb30BaThCsI UM Tak
u He cymena (cr. 1405 TKHN).

3. J1oroBopbl 111 HOMUHHPOBAHHBIX JIMI
no Kozekcy eBponeiickoro 10roBopHoro npaBa

[TpaBOBOIT pexKMM TOTOBOPOB 1T HOMUHUPOBAHHBIX JIUII, YCTAHOB-
JneHHbIi ¢t. 70 u 71 ECC, Bo MHOTOM CXOX C TEM, YTO YCTAaHOBJIEH pac-
cMmoTpeHHbIMU HopMamu ['KW. YunTeiBas oTMedeHHOE BBILIIE «FeHEeTUYe-
ckoe ponctBo» FCCu I'KW, naHHOE 00CTOSATEILCTBO SIBJISIETCS, KOHEUHO,
3aKOHOMEPHBIM. YIMBUTEJBbHO, CTAJIO OBITh, HE CXOJICTBO, a, HA00OPOT,
YTO, HECMOTPS Ha MIPECIOBYTOE POJACTBO, Ha TO, UTO HOpMBI ECC 1o cytn
BeITeKalOT 13 HopM 'K, Mexxny HUMU CYILIECTBYIOT pa3inyuus.

CornacHo 11. 1 ¢1. 70 ECC BO3MOXHOCTD «3ape3epBUPOBaTh» 3a CO-
00Ji MpaBO HOMMHALIMY CYIIECTBYET Y CTOPOHBI O y A Y LIl € T O JIOrOBOpa,
T.€. TOJIBKO 10 TeX MOp, MoKa JOTOBOP He 3aKiIroueH. B 3ToM HeT HuKakoi
pasuuisl ¢ 'KHW. Ho nanee, u3 troro xe n. 1 c¢t. 70 ECC, BBISICHSIETCSI, UTO
JAHHOM BO3MOXXHOCTH HE UMEIOT OyIylIe CTOPOHBI TAKMX JOTOBOPOB, KO-
Topple () He MOTYT 3aKJIlO4YaThCsd MPEeACTAaBUTEASIMU
nO@)uaeHTUGUKAaNTUSI YYJAaCTHUKOB NPaBOOTHOIIE -
HUNW M3 KOTOPBIX TpeOyeTCs yXKe B CAMBIi MOMEHT
nx 3aknwueHusa.BTKW nogodHbIX oroBOpoK HET. 3alTIOMHUM 3TO,
T.€. U CaMU OTOBOPKHU, U TO, YTO B OAHOM aKT€ OHU €CTh, a B IPYTOM HET;
B HaJIbHEUIIIEM 3TO HaM MPUTOAUTCS ISl pa3bsiCHEHUST BOIIPOCA O COOT-
HOIIICHUU contratto per persona da nominare cO CMEXHBIMU MHCTUTYTaMU
¥ KOHCTPYKIIUSIMU.

[TpomoKuTeIbHOCTh CPOKA CYIIIECTBOBaHMUS MpaBa HOMUHAIIUM, BbI-
TOBOPEHHOTO B cOOTBeTCTBUM ¢ ECC, cOCTaBIsET MO 001IeMY ITpaBUITy
BOCeMb MHEW CO ONHSI 3aKJIIUYEeHUST AOTOBOpa, eciu
CTOPOHBI He ycTaHOBWIU Apyroii cpok (1. 2 ct. 70 ECC). B KU, kax Mb1
TIOMHUM, YCTaHOBJICHBI TPU IHSI — B 9TOM, KOHe4YHO, pasHuia. Ho, kak
u B 'KUW, B komMmeHTHpYyeMbIX HOpMaxX ECC He yTOYHSIETCSI, UTO peUub UAET
0 JTHSIX pabouMX, CJIeI0BaTEIbHO, 31eCh UMEIOTCSI B BUAY KaJle Haap -
Hbl e gHu. B TKW u FCC Takke HeT 0TBeTa Ha BOIIPOC, MOTYT JI CTOPO-
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