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Ota KHUTA SBISAETCS PEIPUHTOM OPUTHHAJA, KOTOPBI MbI CO3[aM CHEIUATBLHO
nuist Bac, WCTonb3ys 3allaTeHTOBAaHHBIC TEXHOJIOTHH TTPOU3BOJICTBA PETPUHTHBIX
KHUT U TI€YaTH 1Mo TPeOOBAHUIO.

CHavana MBI OTCKaHHPOBAIM KaXXIyl0 CTPAHHUILy OpPHUTHHATA 3TONH PENKON KHUTH
Ha Ipo(heCCHOHANTBEHOM 000PYIOBaHUH. 3aTeM C IIOMOIIBIO CIELHaNbHO pa3pabo-
TaHHBIX IIPOrPaMM MBI IIPOU3BEIIN OUYMCTKY M300pa)KeHHs OT ISTEH, KIISIKC, Iepe-
rHOO0B U TOMBITAINCH OTOENNTH M BEIPOBHSATH KaXIyI0 CTpaHHIy KHUTH. K coxa-
JICHUIO, HEKOTOPBIE CTPAHUIIBI HEeNIb3s BEPHYTh B H3HAYAIBHOE COCTOSHHE, U €CITU
nx OBUIO TPYIHO YMTATh B OpPUTHHAJIE, TO ke IpH IU(POBOM pecTaBpaluyl HX
HEBO3MOXKHO YITyUIIHTh.

Pa3yMeeTc;{, ABTOMATU3HWPOBAaHHAA NPpOrpaMMHast 06pa60T1<a PECIOPUHTHBIX KHUT —
HE CaMO€ JTYYIIEC PEIICHUE 11 BOCCTaAHOBJICHUS TEKCTA B €T0 IIEPBO3JAHHOM BHUIEC,
OJIHAaKO, Hallla HeJib — BEPHYTb YUTATC/IIO TOYHYIO KOIINIO KHHUI'U, KOTOpOfI MOXKET
OBITh HECKOJIEKO BEKOB.

IToaTOMy MBI IpPEAyNpPEXIAEM O BOBMOXKHBIX MTOTPEMIHOCTSIX BOCCTAHOBIEHHOIO
PENpUHTHOIO U3AaHus. B WM31aHMM MOTYT OTCYTCTBOBAaTb OIHA WJIM HECKOJBKO
CTPAaHMI] TEKCTA, MOT'YT BCTPETUTHCS HEBBIBOAUMBIE IIATHA M KIIKCHI, HAIIIMCH
Ha TMOJISIX WIIM MOJUEPKUBAHUS B TEKCTE, HeUUTaeMble ()parMeHThI TEKCTa HJIH 3a-
ruobl crpanull. [Tokynars wim He MOKynaTh nogo0HbIe H3aHus — pemmars Bam, Mbl
JKE JIETaeM BCE BO3MOXKHOE, YTOOBI PEAKNE U IICHHBIE KHHUTH, €Ill¢ HEAaBHO yTpa-
YECHHbIE U HECIIPABEUIMBO 3a0bIThIE, BHOBb CTAJIM IOCTYIHBIMU JUIsl BCEX YHTATe-
nen.

ﬁ(epvm KHmxHbIN PeneccaHc

www.samizday.ru/reprint
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BBELEHIE

F'NABA ODEPBAJ.
HulFbIIHee PHMCKOE MM NaHIeKTHOe IPaBo.

1) § 1. Tfonatie mangerTHEATO IpaBa. Penenuia pamcraro
IpaBa.
Wachter, Gemeines Recht Deutschlands. 1844.— Bruns s Ersch und Gru-
bers Encyclopidie. Bd. 57 S. 208 ca. — Eickhorn, Deutsche Staats- und
Rechtsgeschichte. §§ 440 ca. — Stobbe, Geschichte der deutschen Rechts-
uellen. I, 609 — 655; IT, 1 —142.—F:anklin, Beitr. z. Gesch. der Reception
es R. R. 1863. — C. 4. Sckmdt, die Reception des Roémischen Rechts in
Deutschland. 1868.— Stolzel, die Entwickl. des gelebhrten Richterthums in
den deutschen Territorien. 1872. — Moddermann, die Reception des R. R.
1876. — Stintzing, Geschichte der deutschen Rechiswissenschaft. Cap. 2.
1880.— Laband, iiber die Bedeutung der Reception des R. R. fur das deut-

sche Staatsrecht. 1880.—Savigny, §§ 1. 2. 21 — Vangerow, §§ 1. 5.— Windscheid,
§§ 1. 2. 6.—Brinz, § 1.— Bekker, §§ 1 —4.—Regelsberyer, §§ 1. 2.

I. Hlonamie nandexmmaio npasa. YactHOe npaBo, KOTOpOE
xbiicreoano Bb I'epmamim BB Buxb cybcudiapraio mpasa TpmOIE-
SHTEJNBHO CH IOJNOBEAH 16-r0 w 10 KoEHHNa 18-ro Bbra, Hash-
Baerca O6mmmp mpaBomd (das Gemeine Recht, oGmerep marCKOe
mpaBo). Bonocabrcreiz O6mee mpaBo Bo MEOrmXD YacTaxb ['ep-
MaHim OHiNo samMbHEHO NApPTERYIAPEMME Koxmpmkanmiamm (O6-
UMD 3eMCKUMB VIO:KEHIeMP XJd IPYCCKEXD rocyiapcreb, Code
Napoléon mim 3eMcKuMB YVXOMKeHIeMD MId BeJINKAr0 reprorersa
Bapercraro, O6mums rpakIanckAMT yIOXKeHIeMD LI KOPOJEBCTBA
Cakcomin). Th wacrm [I'epmamim, rab xbicreyers eme O6miee
mpaBo, HasmBaworca crpamamm O6maro npasa (Lander des Ge-
meinen Rechts). OGmege mpaBo ectb HPOAYKTH COSIWHEHIZ Ty3eM-
HAro repMaECKar0 OpaBa Cb pENEANUDOBAHHKME NDPaBaMBE: DHM-
CKEMD, KAHOHHYECKAMD H JTAHTOGADACKAMD JIEHHHMD;, PUMCKAAR
wacmy OGwyaro npase, 65 KOMOPOU, BNPOUEMS, NPOUSEEIU PASTUY~
HOLA USMIHEHIA MY3CMHOE, LEPMAHCKOE % KAHOWUYECKOE 1PABO, &
paeno u cydebnas npawmura (8§ 3.7), wasweaemca namoexm-
HOLMB NPABOMS, HOHBUHUMNS PUMCKUMs npacoms (Pandektenrecht,
heutiges Rimisches Recht, Gemeines Civilrecht).



2 NOHATIE NAEIEATHATO NPABA. PENENULA PEMCKATO IPABA. § 1.

II. Peuenyia pumcraio npr6e NPORSOMIIs IPAGIAATENLHO B
Tepiof’s BpeMEHE OTH MONOBUEBI 15-ro X0 MOJOBEHAL 16-ro cTo-
abria. [lpmumpamm penennmiu mocxy®mim pasiguabs 06CTOATEND-
CTBa: OTCYTCTBie HCTOpPHYECKAro CMbICIa, CKa3aBmeecs BB TOMb,
gro Ha ['epmamiio yxe mpm mpeemamraxs Kapra Benmraro cmo-
tpbaw, kake Ha npojolmenie Pumckofi muuepim; cTpemiuemie rep-
MAaHCREXD mMIeparoposd co Bpemerz Orroma III (8% ocoGerHOCTE
®puppuxa I w11, Forenmraydenors) npa6asnrs Kb CBOEMY MMIE-
PATOPCKOMY AOCTOHHCTBY IPaBa DPUMCKAXD UMUEPATOPORS (BIAJIH-
9eCcTBO Hajgh BCEMD SEMBEIMD IDApOMB), I 9ero OHHE CTapalnch
BETBTE Bb PUMCKOMD HPaBh — NpaBo HXD HpEAMeECTBeHHAKOBD H
Ha HeMD OCHOBHBAXH CBOE pbmenia; Goabmoe COBEPMEHCTBO PHM-
CKaro mpaBsa, msyiaemaro ¢b 12-ro Bbka Bb vmmeepcmreraxs Ura-
nig, Ppanniz, 'epManiv @ ZOCTAIHArO NOXHAr0 rOCIOXCIBA HAXH
yMaMi TOrZAHEXD JH0jell; HeCOBEPIEHCTBO IepMAHCKAXD HCTOY-
HUKOBS IpaBa, KOTODHeE, Cb OLHDE CTODOHH, He COJAEPXAIE BB
ce0b HUEaKEXH DPYKOBOXAINNXD ODWHOHOOBD, 3 b KOHKPETHO
BHPAKEHHARA HOPMH, ® KOTOpbe, Cb APYroil CTOPOHKI, OCTABAXACH
Jalexo mosaju GHCTPO PasBEBIMEXCA HOBHXD OTHOmEHift ToproBim.
d UPOMHILIEHHOCTH; SHAYEHie PUMCKAro NpaBa Bh NEPEBH, KOTO-
pad BB CBOMXD KOJeKCaxb HEOJHOKDATHO IpH3HaBaja ero Abi-
CTBYNIEMS ¥ IpEMbEATa BB cylaxb; H3BbCTHOE HOAL BMEHEMB
«IyMaHESMa» Belukoe KyIbTypHOe HBmEeHie 15 m 16 BBKOBS,
KOTOpOe BHTECHRIO cpepHeBBroBha wmiem, 3aMBEABL EXB ZYXOMB
IpeBHAr0 Mipa, I OpOABHJIOCH Kakh BB 00xacT® HCkyccra (pe-
BECCaHCD) K HAYKH, Takb H Bb 00JacTH IpaBa; HAKOHENb, HeCIHO-
COOHOCTh IePMAHCKHXD HMIOEPCKUXT W MBCTHHXE BIACTed oTHOpa-
BJATh HAJleKamUMD O0pasoMb DpaBocylle IOpH DPEXKHEXE (Pop-
Maxb CYAOYCTpOHCTBA; 5TO ORUIO OPUYEHOK HANNKBA YISHHXDH
fopacrors (doctores juris) Bb agMMHACTDATHBHBIA U CYXeGHAA
yupeEieHia uMNepid, oTIbABEHXS TepPHUTODLH, rOpOLOBS W LEDKBE
{Bb KadecTBh KammiIeposdb, cekperapeil, acegcopoBD, COBETHUKOBD),
a PaBHO W BHTBCHeHIA IPEXKHEXD CYLOBD YUpekRIeHIeMD NaJaTh
medderoBs I CYAOBB, Bh KOTOPHXD JONKEOCTH 3aMbmaimcs yue-
HEMHE HODECTaME '); KpoMB Toro cyme6HMA QyHENiM GHIM TipA-
cBoeEs! B HsBbcTHOH MBph m fopmruveckEMD (aKyuBreTaMb; BCB

1 Cp. Gocthe, Gotz von Berlichingen, mepswui arrTs, npegmoca. cmesa,
croBa Oneapia.



NOBATIE OAHTEKTHATO OPABA. PENENNOIA PAMCEATO IPABA. § 1. 3

9TE IODHCTH NPHEIAIA DHMCKOMY IpDaBy 3HaueHie NBHACTBYIOMAro
IpaBa Bb OOIACTH aIMAHWCTPALIN, 33KOHOJATENbCTBA, HOCTHIIE; BB
0COGEHHOCTA 2aCUYMKEBAETh YUIOMEHSEIA yupexpermie Reichskam-
mergericht’a (BepxoBHAro mMmepckaro cyxa) 1495 r., cyapm Ko-
TOParo 0GA3EHBAIECE Bb CBOEH HPHUCATS «MMIOEDCKEMB W OOIIEMS
(T. €. DEMCKEMB) IIPABOMB», H KOTODHE CIYHKETS 00DpasmoMB IId
wbeTHEXD HajJBODHHXD cyXoBb (landesherrliche Hofgerichte).—
JTOMY 3aHATII0 YYCHHME IODHCTAME RIMEHUCTDATEBEHIXD # CyAel-
HHXE MONKHOCTEH HAI0 WPUNACAT O0COGEHHO BAKHYIO PONH BB
yCBOEHIH pHMCKaro HpaBa; OHO OOHAPYKEBaeTh IYTh, KOTODHMB
TPOUBOII PENEeNLis; peyenyia Go.re nposedert; IODHECTIME, KOTO-
PHMB YAAXOCH OXOXETH OPOTHBOABHCTBIe MHOTEXE 06MECTBEHHEHXD
rpyroBd (cf. § 7). —Pumcroe mpaBo OHIO PENHEOEPOBAHO BH Ka-
gectBb cybcudiapraio mpaBa, T. €. OHO IpEMBHAeTCA JZIB IO-
CTONBKY, HOCKOJbKY HE CYMecTBYeTs MBCTHHXS HOPMB NpaBa.—
IIpexpe cymecrBoBaXO obmiee MEbHIe, emle ¥ Teoeph FOCHOACTBYIO-
mee MeXKIY POMAHECTAMH, YTO PEMCKOE IIPABO HOABEPrIOCH pemel-
mir in complexn; 3T0 SHAYMTE, UTO NpPEAMETOMD Demenuin GELIE
He OTTBIBHHA HODMH, & pHMCKOe YaCTHOe NpaBo, Kakb Ibioe;
BB TaKOMb cayyab pmMcroe mpaBo JoxxHO mpmMbEATECS BO BChxB
9aCTAXD, €CHH HBTH 0COOHXD OCHOBaHIA HempumbHmMOCTE (Ipexie
9T0 BHIPABATH CHOBAMU: KO CCHLIACMCE HA PUMCKOE NPAGO, MOMS
ummems 3a coboro fundatam intentionem); HO BHITafomieca rep-
MaHECTH BHICTRBUJIHM BH HOBOE BDEMA IPOTHBONOJOXHOe MAbHie,
4 OMEHHO, YTO CYHMTATECA peOUIEDOBAEHHME JOJNKHK JXAmE TH
HODMBl pPEMCKAro npaBa, KOTOpHA IpmyMbmmia mpakrmra (cp. Asa
oTHOCAmmiecd ciola cayZad Bh § 81 xom. m BB § 360 sub 3);
axb MEbEie ckopbe MO:XeTs OHTH DPEHATO, BO-IEPBHXB, TOTOMY,
910 cobmofenie u mpmmbHerie iopucramm (mMbamee cBOmMD HO-
cabrcTBieM® pemenmiin) Moxerh OHTh HaNpaBIeHO He HA CHCTEMY
mpaBa, Kakb mbiaoe, a Jmmb Ea OOJbmee HJIM MeHbIEe YACIO
HODMB, ¥, BO-BTOPHXB, IIOTOMY, 910 E BD caMoMb 1bab He mon-
Bepryach perennin 3HAYATEIbHAR 9aCTh IpaBa (rOCYIAPCTBEHHATO),
roTopoe sakawyaercs By cBogb IOcrmmiama. — Pagoms c¢p pam-
CEHMD OHIO penuiEpOBaEe H KAHOHIYECKOe IIpaBo, KOTOpOe ycTa-
HOBJAJNO HOBH:A IOJOMEHIS He TOJBKO BB 06MACTH [EePKOBHHXS
XIbrp, HO gacTo M BB obxacTm CBBICKEXD oTHOMEeHiH (a BB TOMB
uncab mHoria m BB 00JACTH ¥acTHANO HPaBa, HAIP., OTHOCATENbHO
HpOIEeRTOBD, bona fides, mpucarm, quarta Falcidia u o643azerspol
1*



4 ACTOYHERA TAHXEKTHATO IPABA. § 2.

noxm, cp. §§ 43, 89, 144, 218, 449); raHOHWUYeCKoe IPaBO HMBIC
7 0 perennim sHadeHie 0043aTelIbHHEXEL HODMS BB CYAaXD HEPKOB-
HEIXB, Takb UTO er0 Dememnid OTHOCHNACh TOIBKO Kb CBBICKEMB
CYAaMb.— Y CBOGHIEMD 9yiKe3eMHEIXD IPaBh TepPMAHCKOE Ty3eMHOE
npaBo OHI0 oTIacTd BrTECHEHO (§ 2), oTyacTH XKe CIHANOCH CH
PAsIMYHBIME HMCTOYHMKAMY IPaBa Bb JUAYI cHcreMy — O6maro
npaBa.

2) § 2. HerouEARE NmaEEeRTHATO IpaBa.

Witte, die leges restitutae des Justiniamischen Codex. 1830.—Bierer und

Heimbach, Beitriige zur Revision des Justinianischen Codex. 1833. —Biener,

Geschichte der Novellen Justinians. 1824.—ZLandsberg, uber die Entstehung

der Regel: quicquid non agnoscit glossa, nec agnoscit forum. 1880.— Van-

gerow, § 2 — 4. 6. 7. — Windscherd, §§ 3 —5.— Brunz, § 2 — 6. 8. — Bekker,
§§ 5—9.—Regelsberger, §§ 3—6.

.HMcTounnkops DaHAEKTHAr0 OpaBa — TpH: cBOIb lOcrmmiama,
KaHOHWIECKOe IPaBO E TYSEMHOE TePMaHCKOe TPaBo.

I. Cs00s Hcmumiana. Pamcroe mpaso cabiatocs msBbeTEEMS
Espond ruxaBEmMb 00pasoMd BcrbpcTBie xharteasHOCTE TIOCCATO-
poBH BH DONOEBE; mOSTOMY ¥ pemenmim OHO IOIBEPTIOCH Bb TOMH
BEIS, B KaKOMD OHO NOXYYHNO IPHESHAHIE IIOCCATOPOBD. 1'moc-
CaTOpPH NDHE3HABAIH TOJBEO cBoxb IOcrmmiama, moaywmpmik Bmo-
cnbpersin HamMeHoBaHie Corpus juris civilis, HO He npusEaBaJm
Takh HaseiBaeMaro jus antejustinianeum (r. e, Thxp vacTedr puMm-
cKaro ImpaBa, KOTOpHA He BOmMJAM BL cBoxb IOcTuEiaga) I Taksb
HashBaeMaro jus postjustinianeum (1. e. sakoHoxaTensCTBa NO3LHEBHA-
MEXD BH3AHTIACKUXS EMOEPATOPOBD, CaMoe PIaBHOe IPOU3BEAeHie
RoToparo ecrb Bacmamrm, komuma 9-ro sbra). M w0 m mpyroe,
xora ® Be mEMBers sakoRHOH cmiau BB ['epManim, OIHAKO CIYKETEH
BCIIOMOTATeJBHKME CPeICTBOMD IJA OPABHIBHAr0 MOHMMAHIA PHM-
CKaro IpaBa; IPaBO J0-ICTHHIAHOBO——IIOTOMY, YT0 OHO ABNAETCH
OpoxykToMD IbaremsEocTH THXE Ke KIACCHYECKEXD IOPHECTOBD E
EMOepaTopoBh, COYMHeHIA M MEBHIA KOoTOpHX® BOmam BB Jare-
cril 1 Kogercn; mpaBo mo-I0CTHBIAHOBO —IIOTOMY, UTO 610 TBODIEE
CTOANE 10 BpPEeMEHE ropasgo OGimie Kb IOCTHHIAHOBY 1paBy, TEMB
mMa.—Cgoxs IOcrmEiana cocrours usp UmcrETynmii (my6amkoBaH-
BHXP 21-ro ROa06pa 533 r., ¢b 3akomHOA cmick orp 30-ro Ie-
xa6pa 533 r.), durecrs wmim I[lTammexts (my6r. 16-ro gexabpsa
533 r, cb 3. c. orp 30 mekabpa 533 r.) m Kogerca (repetitae
praelectionis, ny6x. 16-ro moaépa 534 r., ¢b 3. c. 016 29-r0 ;e-



