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DTa KHHUTra SIBJISETCS PEOPHUHTOM OpUT'HMHAJIA, KOTOp]:lﬁ MbI CO3JaJIU CTICHUAJIBHO JJIs Bac, HCIOJIb3Ys 3allaTCHTOBAHHBIC TEXHO-
JIOTUHW TTPOU3BOACTBA PCIIPUHTHBIX KHUT U I1€YaTH 110 Tp€6OBaHI/IIO.

CHavasa Mbl OTCKaHHUPOBAJIN KXK/YI0 CTPAHUIy OPUTHMHAJIA 3TOM PEAKON KHUTH Ha PO ECCHOHAIBLHOM 000py/I0BaHHH. 3aTeM
C MTOMOUIBIO CIIEHHAIBHO Pa3padOTaHHBIX MPOTPaMM MBI NTPOM3BEIHM OYMCTKY H300pakKeHHs OT IIITEH, KILIKC, EeperndoB
Y TIOTIBITAINCH OTOCTNTH U BBIPOBHATH KAXK/YI0 CTPaHUITY KHUTH. K coxaneHnio, HEKOTOpbIE CTPAHUIIBI HENb3s BEPHYThH B H3-
HavaJbHOE COCTOSTHHE, M €CJIM MX OBLJIO TPYIHO YMTaTh B OPUTMHAIIE, TO Aa)e IpU HU(PPOBOI pecTaBpalii UX HEBO3MOXKHO
YIy4IIUTb.

Pazymeercsi, aBroMaTH3MpOBaHHas IPOrpaMMHasi 00pab0oTKa PENPHUHTHBIX KHUT — HE CaMOe JIydlliee PeLIeHUe JJIsl BOCCTAaHOB-
JICHUSI TEKCTA B €T0 TIEPBO3/IAHHOM BHJIE, OJIHAKO, HAIlla IIeJIh — BEPHYTh YUTATEIIO TOYHYIO KOTINIO KHUTH, KOTOPOH MOXET OBITh
HECKOJIBKO BEKOB.

HOBTOMY MBI OIPpEAYyNpEeIKAACM O BO3MOKHBIX MOTPEHIHOCTAX BOCCTAHOBJICHHOI'O PCHPUHTHOTO U3JAaHUA. B HU3JaHUU MOTYT
OTCYTCTBOBATh OJHA MJIM HECKOJIBKO CTPAHHUII TEKCTA, MOT'YT BCTPETUTHCA HEBBIBOAUMBIC IIATHA U KIIAKCBI, HAAIIMCHU Ha TTOJIAX
WA IOAYCPKHUBAHUA B TEKCTEC, HCUNTACMBIC (l)paFMEHT])l TEKCTA UM 3aIHObI CTpaHul. HOKyHaTb HJIK HE NTOKYIAaThb HO}106HbIe
U3AaHus — peIlaThb BaM, MbI K€ J€Ja€M BCC€ BO3MOXXHOC, YTOOBI PCAKNME W LCHHBIC KHUTHU, C€HIC HCAABHO YTPA4YCHHBLIC
1 HECTIPABEATINBO 38.6I)ITBI€, BHOBbB CTaJId JOCTYITHBIMU JUJIST BCEX YHUTaTeNeH.

ﬁ(epvm KHmxHbIN PeneccaHc

www.samizday.ru/reprint






HCTOPMYECKIE DTEPRD ROBRYPCHATO MROIECCA.

Bp ocroBB coBpeMeHHAT0 EOHEYPCHATO HpoNecca JeEATH NOHATIA
00pasoBaBmifca eme Bb rayGokolt apeBroctd. Ilofs BiigmieMs OHTO-
BHX'D YCXOBilt OHM IOABEPrAlNC Da3AHYHNMD H3MBHeHiANS, Bb HCTODH-
YeCEOMD IpeeMCTBDS KOTOPHXD MOZHO 3aMBTHTDL MOCTENCHHO® HXD Pas-
BaTie. IlpocaBanATs 9T0TH reHesdcd MOHATIH, HAYHAAL OTH HEPBHXD HXD
ouepTaHili A0 COBpOMOHHAT0 HAaMD Mipa OR0 OH Bb BHCmeH cTemeHH
J0GOIHTHO M IOYYATeAbHO, LOTOMY UYTO TaE0e H3CIBjoBaHIe HPOIHIO
OH apEiff ¢cBbTh Ha OKpyZawmee Hach COCTOHHI® HPaBa, EAED HCTODH-
yeckilf pesyAsTaTD MipoBOX MHCIH H ONHTA.

Bo Bcelt coelt monHoTH, 3Ta 334393 NPEBHMAETH CHIH OFHOTO Te-
JoBbEa M MomeTp OHTH pasphimena ToJbKO COBOEYIHOKW ABATeABHOCTIN
‘TPYAOBHXD CHID HayEd. Hame m3crBpoBamie OrpaHMYHBAeTCA H3I0XKe-
Hiewd IaBEbUMAXD HampaBIeHik BH HCTOPIE EOHEYPCHATO IpOIecca.

JipeBHAA BOCTOUHAA XKH3Hb, EAED M OHTDH TDEEOBD, He OCTABHIH IO
ce6h HUEKAENXD cxBIoBH OOHYad WIH 3aEOHA 10 HANEMY NpeiMeTy.
Ilepsums marons B HCTOPiM KOHEYPCHATO IPOIeCCa ABIAGTCH PHMCEoE
npaBo. BupaGoTaEEHA B HeMD Hauala IEPeNmLIH H Kb HOBHMB HAPO-
nanb EBpomH, Ho yZe BB cpefiEeBBEOBHXD pecuy6imsaxs Uraxim mo-
TepBam ray6oEoe mpeoGpasoBamie, mubemee mhAil mpECHOCOOHTH HXD
ED NOTPeGHOCTAMD TOprosaro Epexara. (OTcCl0A2 OTEPHBAOTCA BO3MOX-
HOCTb CIBAETH 3& NaXbHBUNMENS HXP Pa3BATieNb, TIABHHNG 00pasoMD
0 TPeM> HAIPaBAGHIANS: B 3aK0HONaTeAsCTBE (pamIy3cEoNs, faabe BD
AHTIfCEOND E ¢hBepoaMePHEAHCEOND 32RKOHOXATOALCTBAXD H HAEOHOND
85 HiMengoM® mpash. @pammy3cEoe 3aE0HOXATEALCTBO YelBao A0 BH-
COEOK cTemeHH Ppa3BHTh IPAETHYECEY CTOPOHY Ipomecca, HMBomaro
nbiio oxpamemie TOproBaro EpejaTa, ¥ BB 9TOMD OTHOmeHIM mMBio
CHIbHO® Biifmie Ha HOBBHINA pedopMH ero BH XPYrHXSH rocyJapcTBaxs.
Cano6uTHO® pasBETie aETAificEaro mpomecca H BB ocoGemE0CTH ToH Bop-

O soEEYpenons mponeocs. 1



MH ero, EoTopaa ycTaHoBEAach BB ChBepoamepEEancEEXb IllTaraxs,
MATEPECHO HETOABKO ¢auo 10 ce(h, EaED IpoaBAeHie (OraTaro EW3HeH-
HAr0 ONKTA BB HapPoXh IO NpPeAMYIMECTBY TOProBOMB, HO H IOTOMY, 4TO
OHO COCTaBAA6TH BO MHOTHXD OTHOIEHIAXD HPAMYI) MPOTHBOMOIOEEOCTD
¢paknysckaro 3axomojaresrcTsa. HbMengoe mpaBo, ¢b HaYUHOH TOURH
sphuig, sanEMaeTs mocaibimee whcTO BH HCTOPIE EOHEYPCHATO POLECCa..
Bp oOmmproit aaTeparyph ero HcTopHuYeoEia ¢opMH Hpomecca IOCTe-
IeHHB0 Pa3I0XONH OHIE 18 TPOCTHA MOHAPIH H 00pasoBaxach 10 H3BBCT-
noli crememH CTpoiHAad, HayuHad cHcTema. HoBHA 3aE0l0ZaTeALCTBA
Tepxarin, cocTaBIeHEHA N01'b BIiAHIeMD STHXD MOHATIH, 3ambyarTensHn
BD TOXe BpeMd N0 ITy00EOMY aHAJH3Y MPAETHUECEOH CTOPOHH IPeueTa.
~ Qco6oe H3cxhioBanie HeoGX0AEMO LOCBATETH MCTODIH H XOTMATRES
PYCCEaro KOREypemaro mpomecca. Bb mamed amTepaTypd mo sTomy Bo-
mpocy 3ambuaerca mpo6bab. CaMue 3aEOFH 0 EOREJPCHOND mpomecch.
JEe NepecMaTPHBANTCA NPaBETOALCTEOMD, BEDOATHO B CEOPOMD Bpo-
MeHE GYAyTP CYmECTBEeHHO W3MBHeHH.



TJIABA TIEPBASL
ROBRYPCHE HPONECCT 110 PHYCROMY NIPADY -

§ 1. A. Venditio bonorum. Iloroas. ea. a) Bamwcramia no cyxeGumms phmemimms
B cypporaTaMs xh. — § 2. 6) VEpHRaTEILCTEO XOAEABEOBH. — § 3. w) Jursm-
pania BEMOpOYBRXB ByMymectTs. — § 4. Postulatio. Vcaosia missio in hona
rei servand® causa ® bonorum vendit'o. — § 5. [IpomseozcTro. 2) Missio in
bona. — § 6. 6) \ enditio bonorum. — § 7. Hocabacrsia vend.tio bonorum, —
§ 8. B. Cessio bonorum. — § 9. C. Distractio bonorum. — § 10. D. Kosrypcroe
nponscoacTro 10 IOcTmnianosy npasy. a) OrrpmTtie npowspoactsa. — § 11.
6) Posucranie m npoxaxma axtusa. — § 12. B) Ilaccuss. — § 13. r) Hocakx-
creiz. OGmee sarxmuenie. '

mgl}mAgggg;? bo-  Tlo cBEABTeIbCTBY PHMCKEX® IWcaTexslt *), TXe BH
a) pamckauia uo phme-  32EOHS JeNeMBHPOBD IpepycuoTPEEO GHIO cTEeYoH]e
;';’;{;:: BX® CYPPO-  ghCROJLEAXD B3HCEATEXeH POTHBD OAHOTO H TOrO

& oTBBTUNKA H, BB cay4Ya’h ero HOONIaTHOCTH, Epe-
XETOPaMD Z03BOXEHO OHAO Paspy0aTh M xbanTr MeX1y cobon Thio wexo-
pbEa, iMD nprcyEAernaro °). ¥ Texxid npeBoauTcs U CaMRil TORCTD 3aK0-

na: Tertiis nundinis partes *) secanto °).Si plus minusve secuerunt,

1) Jlumepanypa. Dabcelow, Erliuterung der Lehre vom Corcurse der Glaubi-
ger, 3 Toma, 1792—1795. Halle. — 2-e rax. noas 3aransiers Ausfithrliche Entwic-
kelung der Lehre vom Concurse der (Janh. 1801, Halle,in 4°. — Kori, System
des Concursprocesses 1807, 2-e n3x. 1828. § 3—10.— Zimmern, der rém.
Civilprocess, 1829, Heidelberg, § 76 — 83. — Puchta, Inst II, § 179 = 188. —
IXeller, Civilpr., §83—85. — Rudorff Rechtsgesch.. 11, §89—93. — Beth-
mann-Hollweg, der rém.” Civilpr, 1864 —68. v.11,§ 112 —115, r. III, § 168 —
159. — Walter, Geschichte des rom. R. 3 Bap. 1860, T.1I, § 70— 68. — Rayer,
Theorie des Concurs-Processes 183¢:, 4 w31, 1868 r. Miinchep,§2—18. — Fuchs,.
das Concursverfihren, Marlurg 1868, § 2. — Navigny, Uber das altromische
Schuldrecht. Berlin 1834, in 4°.— Huschke, Uber das Reclit des nexum
Leipziz. 1846.—Stieber, de emtione bonorum apud veteres Romanos. 1827 r.
Dernburg, Uber die emtio bonorum, Heidelberg, 1850. Montluc, La failitte
chez les Romains. 1870

?) A. Gellius, Noctes Att. L. XX, 1.— Quintil, inet, orat. IIl, 6, (33 msx.
Tayxumua 1829, crp. 154). — Tertull, Apolog. c¢. 4.— Cassius Dio, »s H3j.
Tadexa 1831 r., 7. I, fragm. 35, crp. 45.

3) Gell. cit. Nam si plures forent, quibus reus esset judicatus, secare, si
vellent, atque partiri corpus addicti sibi hominis permiserunt. ’

4) Taxoro uremie mopuxs nncatezefi — IlyxTw, Pyxopda, 'ymxse, Bafiepa
n xp. JaGesoss umraers parteis. T'eprns B» HoBoMH m3zawim Iearia, 1851 r.
. 2, uATaeTH partif. )

. %) Huschke: secunto. Nexum, npmu. 110, crp. 88. Tazxe Rudor ff, 33 Institut.
IiyxTtn, § 179, npmu. n.

*
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se ') fraude esto. ITo mabmin Texria ® xpyruxs, mo3gEbimEx® puM-
CENXD IHcaTexel ), JONEBHUED NPHCYEJeHHHE HBCEOIBKEMD EpefuTO-
paMs MOTH GHTb Bb OYEBAIBHOMB CMHCIE pa3py0ieHh MMH Ha KEYCEH
J14 pazgbaa W Tagol MMEHHO CMHCID NPHIAETH STOMY OTDPHBEY H3B
XII ra6aans GoIsIHAHCTBO HOBHXD HCTOPHEOBS °). Cb Apyro#t cTopomH
y&e H3JABAA HIJTh HOUNTEM OCBACHATH €r0 BD H0JAb3y HMYIIGCTBOH-
Haro paspibia MeEIYy B3HCEATeIaMH *), mpHUewh IpPeAUOIATaeTCd, ITO
PHMCEie MHCATeIH CaMi HO NOHEMaiM 3Taro 3akoHa. Ilo ToxkoBaHil
T'ymze, 31Bcs pasymberca pasEnit pbiext HMymecTBa, NPHHAII6XR-
Maro HeOMIATHOMY AOIEHWEY, MeE]Y EpeLuTOpaMH, 0635 cooGpaEemid
PASHENH B HXD TpeGoBaHiaxb °). [a6el0Bh HAIPOTHBD BHCEA3HBAET-
¢4 Bb NOXB3Y HmpomopmiomaisEaro pasibia °). JoAEBHMED, TOBOPHTH
OH'D, BHIABAACA EPIETOPaMs TOIOBOX BH HCEYI'H JOITA '); OHE IIPO-
JaBald ero, H BHPYUYEHHYH) TAEEMB 00pa3omb cymmy BMBeTd co BehMb
€ro HMymecTBOMD XBIEAE MOEXY ¢06on o copasmbpuocTH °).

1) Bynckershoeck: sine fraude. Vid. infra.

2) Cx. Bume, cTp. 3, HpHNM.

3) Niebuhr, Rom. Geschichte, mag 1853 r. crp. 684. Rudorff »s Hucr.
Oyxra § 179. Maller, Lb. d. Inst, 1858 crp. 83. Takxe Tepunrs m ip. Bo
gpammysceok xureparyph Tpoxors, de la contrainte par corps, 1847 r. crp. 72
" crbx. By 1728 r. 'uraeps 3amumars xuccepranio De debitorum obsratorum
poenis, 85 Eoropol pa3ssusarmcs Asa moxoxenia: 1) Romani veteres creditoribus
permiserunt, debitorem obsratum vendere, necare, in partes scindere, u
2) Ea permissio aequa et humana fuit. Jumcceprania 3Ta BamevaTama BB i
Toxb. Meditationes Jeiisepa.

4) Bynckershoeck, Observationes juris Romani, Ed. II, Francof. 1739,
Lib. 1, c. 1. Dabelow, crp. 47 & cabs. Huschke, Uber das Recht des nexum,
ctp. 89 m cabx. H3s amrxificeaxs nncatexek Blackstone, Comment., m3x.
Keppa 1857 r., 1. II, cTp. 485, Taylor, Comment. in L. decemviral. Cx. Taxzme
Heineccius, Antiquit. III, 30, 4.

5) Huschke, cit., ctp. 91.

¢) Dabelow, cit.,, crp. 62.

) Tags OHE 06BACHAETH ZPYrof OTPHBOET, cocrasrenanft mMs no Iexsim: De
Capited. Addictei. Poinas. Sumitod.

) JTaGeaons mpaMuEaeTs 3xBch BB ToxxoBamin DBmAEepcryEa, c¢b EBROTOpPHMM
TONBK0 YEXAOHeHiAMHE. BHEKEPCTYR® OGTACHAETH STOTTH OTPHBOES crbiyommus obpa-
sous: Si plures creditores vicerint debitorem communem, praeterierintque dies
Jjusti, nec tamen solvat debitor, non uni ex creditoribus aut quibusdam permitti,
ut addictum debitorem sibi retineant, vel pro lubitu clam forte et privati
privatis vendant, sed ut, quantum fleri potest, publica sstimatione satisfiat
omnibus, eum esse vendendum in auctione publica ipsis nundinis: namque ita
neminem suo defraudatum iri, nec quemquam alteri imputaturum, justo minoris
debitorgm venisse. Atque hoc sibi volunt postrema Decemvirorum verba: Si
plus minusve secuerunt, sine fraude estd, id est: nulli imputatur, non
sno pretio venditum esse debitorem, publice enim quum res acta sit, nemini
hoc est fraudi, ut contra fraudi et damno esse poterat,,si quis debitorem,
quum carius vendi potuisset, sibi mallet retinere neque venditioni publice
subjicere. Jaxbe, croso caput 0BG OGLACHAETH EAKH SOTS, EANETANE, CI0BOJPEDA
ompamaMaeTs 3a HeycTofisy, secare — OPOZaBATH CB AYKUiOHA.
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Bt 06bacrenin NepBOEAYaNbEAr0 cEcIa X1I Ta61MID, RAK'S HAND Ea-
FOTCH,BSTIALD PAMCEEX' MHcaTeNelf 381y RABACTH IPOALNOUTEHIS, IOTONY
T0 OH'h TAPMOREDPYOTD ¢b I'BI0I CHCTEMOM JOATOBHX'D B3HCEAHIH 110 ApeB-
HeMY 32KOHOJATONbCTBY. Bb IepBOHAYANHHEXD OOMeCTBAXD HMYECT-
BeHHAA I0YBa HAPOXHATO X034MCTBA M IPaBa eme CIMMEOMD MOIE3,
KpeJETH 00e3NeTHBACTCA IHIOMD CAMOT0 IOLREHES Ch €ro CeMbelw) H
H3D 9TOT0 X6 HCTOYHHEA IfPOM3BOJHTCH B3HCEaHie BB cXyuaB HeHCImpaB-
nocTH. Jiofops PascEa3HBaeTs '), UT0 eTHITAHE, 33 HeRMBHieNs APYraro
HMYIECTBa, SAKJaJHBAIH EPeJHTOPaND TPYHH CBOHXD YMEDIIHXD PoOj-
¢TeHEHEOBD. QOHEHOBOHEHMD 6 cI0co00ND oOe3leuenid AOATOBD Y
ApeBHAXD HAPOJOBD OHID 3aKI&JH CaMOT0 JTOIKHHKA Cb EEHOW H }0-
MOUaaMH BB EaCalIbHO® XOZOUCTBO °). HeHCIpaBEHY mIaTeIsHAED
CTaHOBEICA padoMD B3HCkaTend °). ToAbEO ¢h Da3BHTiEMD X03alicTBA
moABageTcA MacmTalp xad onbakE ompexbieHHx® mpEMbHemif Tpyia,
H ZOXEHMED OTHAeTCd EDeJUTOPy INmb KO 3apaGotEH jxoara *). Bp
cTapoe BpeMa IBHEHOCT YeloBBEAR CumTaeTcd HepasiBiabHOW, BBHCEAHIO
nafaeTh Ha BCY IHYHOCTH, ¥ YYACTh KOXHHEA €CTh MOXHO® PadeTBO °),
0yAeTH IH OHD OCTaBIEHD IPE XOMB KpejuTOpa HIM HPOJAHD HMD Bb
ApYTid PYEH.

Ilpesnitt Paws, EagD H3BECTHO, TARKe HE OTAHYAICH GOIAaTCTBOMD °).
JoxznuEd, GouAbIen YacTil W3 mieGeeBs ), GHIM JOLE oYeHb OBJ-
ubie. UYT06H J0OHTH ce6h EpoJATH, OHH 33KIAIHBANACH Ch EOHOD H
ABTEME BB Ea6aIy EpefETopand (nexum) °) u, BB cayuad HemiaTexza,
B3HCEaHie 006pamaloch TAEXe Ha NHIO °), IOTOMY YTO IHNO ORLIO NOYTH
¢IMHCTBeHHOI IBHHOCTHH BD STOMH HepBoOHTHOMS Xo3alftcTeB. H3b

1) Befaeod. 1, 93, mo wax. Ammxopda 1866 r. 1. I, cxp. 133,

?) Troplong, cit.,, crp. 5 1 casyg.

3) Duncker, Geschichte des Alterthums, v. 1 m 2.

4) Thering, Geist, § 43, crp. 456 (2-e m3g. cTp. 417).

%) ¥ Espeens ouo 6uio orpaHnieno yxze ovesb paro. Jesmr. XXV. 39. U auy-
MECTBERHNA BIHCKAHIA Y HEXH OYeHs xpesuu. Dabelow, ri 1. .

%) Livii Praefatio: Paupertati honos fuerit; quanto rerum minus, tantos
minus cupiditatis erat.

") Liv. VI, 28: Eo anno plebi Romanae velut aliud initinm- libertati-
factum est, quod necti desierunt. Cp. VI, 36: Gregatim quotidie de foro addic,
tos duci, et repleri vinctis nobiles domos: et ubicunque patricius habitet
ibi carcerem privatum esse. Ha6yps (&»x. 18563 r., crp. 320) Ay¥ax:s 1aze, 94TO
AOJroBHO 3aKOHM ApeBHArO PhMa OTHOCHAMGD MCEADIETEILEO BB ILieGeaMt.

*) Apemris ¢opv¥n mMymecrsesmBaro obesmeienia—fiducia et subsignatio apud
ferarium — Moram CYyxmETh XEWSs TBMH XOLRHMEAME, Y EOTODHXD Ouib maphcTEREE
ROCTATOKE. JIpyrie cooco6 ofesmeveHis BOCHIR JAYHRIl XapakTeps, ENEHHO SpOnSio
ad aram maximam, nDopydarearcrso, nexum. Kuntze, Inst. r. I, crp. b63.
Dernburg, das Pfandrecht, 1860, 1. I, § 1—3.

®) Liv., VIII, 28: Pecunis credtte... corpus obnoxium (1o lex Poetelia).
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IPOBHEATO PEMCEAro GHTA COXDAaHHIOCH IIPeAaHie, YTO BIHCEATOAL IPO-
AaBaXb NONEHHEA, H H3D BHDPYYEH HOIYYaxb YAOBIOTBODeHie, HAN e,
ecIH6D 3ax0ThIb, MOTD JOHTH €ro KaEb pala HAH EaEb RHBOTHOS BDL
cpoexh JoMAmEENS 3aBefenin ‘). 06D 9TONE-TO HMEHHO BPONCHH H Pas-
cea3nBaerca Y I'esnid, uTo EOTjJa EpefATOpoBD OHIO HBCEOABKO Wexo-
BbED, OHH MOIIH pascBup JOIEHMES HA EYCEE H INOTBIATL MOEXNY
¢0600 *). T2 GopHa XoaT0BOR PacHpaBH OTHOCATCH OUGEEJHO Kb Hep-
BHYAOMY HepioAy o0mecTBeHAAro GHTa H, 6cTd OTPHBOKD ILexxia xbii-
CTBATONLHO IpAHAfIcZEald kKb cOopHEEY XII Tabimms, To y&6 Aid
9TOTO BpeMeHH OHD OHID 3aEOHOMD YycrapBpmaMb. Biadagaz cobon
Jorrueckiff BHBOAD M3b NPANNANA B3HCKaHif, I0PaEaBMUXD JAIO T0AXK-
HHE3, ON'b Ha caMoMD Xbib He mpuMBAsica BD RH3HHA, OTOMY YTO ero,
Eaxh roBopHTs KBEATEMan®, mos publicus repudiavit °).

Y=ze b suoxy XII tabaums, Bb ABiCTBATOILHONS WDEITISCEOMD
ONTY B3HCERHIE COCTOAX0 BB TOMD, UTO ZOTEHHRD, He EMBBIIIH cpegcTBD
ED IIaTeRY, BHAABAICA EPOAHTODPY TON0OBOK H HA JOMY ¥ HOT'O HOCTeNeHHO
3apaGoTHBaID cBoX Hoarp *). MmymecTBo, EOTOPHMD OHB BIATBIB B
aT0 BpeMd, TAEXO 00PamAanoch Bh IOXb3Y B3HCRATeId, XOTH Nbrad mep-
¢IeKTHBA J0Ar0Bol pacipaBH 6:xi1a HAaCTOILEO CYPOBA, UTO BD GOIbMMAH-
¢TBb CIyyaeBd JOJAELHEED AOBOAUAD -ABI0 X0 BIHCEAHIA TOIABEO TOTJA,
EOTAa BCB, # Ge3b TOro ne3HAYMTENLHNA, CPOJCTBa o Xo3giicTBa OHAR
yae eromen °). Io XII Tafimnans TOIREHEY Ha3HAYANCA CPOED AIA
OpiHCEARIA CPeAcT2b ED HAaTeRY °) W, ecAM OHD HPONYCEAID STOTH

1) Gell, XX, 1. Tertiis autem nundinis capitis poenam dabant, aut trans
Tiberim peregre venum ibant.

) I'pumus, Deatsche Rechtsalterthimer, 2-e nax. 1854, ctp. 617, mpasoxnTs
uoxofuuii 3akous u3b ApesEAro Ropsemcxaro mpasa: Wollen ihn (den schuldner)
die freunde nicht.losen, so habe der, welcher den schuldner bei sich hat,
macht, von ihm zu hauecn wag er will, oben oder unten.

3) Quintill, cit. Tome camoe rosopars Ieasifi, Jioas Kaccik m Tepryarians.
Cit. — Cp. lhering, Geist, § 31, 2-¢ m3g. crp. 145.

#) Liv. VIII, 23: donec penam lueret. Varro, De ling. lat. VII, 105: dum
solveret. Bugaua roioson (addictio) upomexoiuxa mo cyreG.iony pbmenin mim ero
cypporataus (Lex Rubria c¢. XXII. Bruns, Fontes juris rom., p. 56: Confessus
erit... sponsionem non faciet, non restituet...de ea re in jure nihil responderit,
neque de va re se judicio uti oportebit defendet), ¥ unCay KOTOpHXT BB Apendce
RpeMA OTHOCHICA M JOrOBOPH O AWYHOMD 3akIifh AOXEHHEA EpejuTOpy — lNexum
(Rudorff »s Instit. von Pu chta, III, § 259).

%) Thering, Geist. § 31 in fine.

% XII tab. (Bruns, Fontes, crp. 6): Aeris confessi rebusque jure judicatis
triginta dies justi sunto. Post deinde manas injectio esto, in jus ducito. Ni
judicatum facit, aut quis endoem jure vindicit, secam duacito. Yro6a Boaby-
ANTH BB POACTBEHHHRIX'L M XDPY3bAX® XOAMHERA COEarbHie £ €rfo yuacTHH roros-
HOCTh OK&3aTh €My mocodie, AOXRHHEA BHBOAMIE WO APMOPOIOHME JXHAME HA LIO0-
magb, OGBABIAAA CyMMy €r0 AOAra ¥ NDHrIAMAXH XEIADMHEXT HOMOTL €MY.
Gell, XX, 1.
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HPOED, HO PACKBHTABIIACL €O B3HCEATOXEND, TO CYATANCA JOXEHHEOND
HEONLIATHEMD H B3HCEAHI6 06pamaxoch 3aTEMD Ha ero IAHIO H Ha Bee
670 EMYRISCTBO '). :

IlondTRO, 4TO EPeSHTOPD MOrh HOIYYATH .9TO HMYMECTBO HEHHATe,
E4ED BB CYeTH JOATa. JTO IPABHIO MOrJ0 He NpEMEHATHCA PasBh TOXb-
KO BB CaMHl mepBoHEAYAIbHHHE Hepiofd obmecTBeHHAro OHTa, KOLJa 3a
HHYTOZEHOCTiI0 EMYNIECTBOHANXD CPeJCTBD BB X03alfcTBB Hapofa 3TOTH
9J6MeHTs MOT> COBCHMD He HPHHEMATHCA BDL CooGpaEenie, I JOLKHHAET
BHJaBaJcA KpepuTopy ¢b familia pecuniaque, EakD mpocTow UpHHAJ-
JOZHOCTHI IHNa, E0Topad caibayers 3a ero cyapboi. (b pasBATIOND
X08gifeTBa MOHATIA JOLKAH On1E u3NbaRATHCA. [10AT0B0O IPaBO HOTEPAIO
a6coMOTHHN, BOMARHE Xapakrepd %), H eCIM IMYHHI TPYAD JAOIEHHRA
B NOIb3Y EPAATOPA CTAID V&3 3aCYATHBATHCA. B IOTalleHie J0ITa,
TO HMYIIECTBO JOIEHHEA H MOAABHO HO MOTIO JOCTABATHCA EDPEXHTOPY
Aapoxs. Cp 9row mbiain BeoOxoguma Owia oubusa mMymectBa. JLas
N6PBOHAYAILHATO BEOHOMEUOCKAT0 OHTA Takad 3ajaya IpPeicTABILETCS
Bb.BHCHef cTemeHE TPYAHOW, LOTOMY UTO HMYIIGCTBeHHH 060poTD BB
HeN's HOPa3BUTH H IBHH mpejMeToBD He ycTaHOBIeHH. HaxoOwo OmLIO
TagD WIH MHAYS LPOJATH MMYMECTBO NOIEHHEX CTOPOHHHMD JIHNAND H
-00paTETH NBAY ero B ¢4eTDh Aoira. I'AiB OHa0 BoaMOXHO, 0HO IPOKA-
BaXoch. M B po3Edny °). Ho po3mumumad mpofaEd HMYMECTBA He BCEIJa
HaXofHAa mogymatexelf. Jeruye CHI0 oOTHCKATh Yeiopbra, EoTopHi
pbmazca Ou npioGphers cedB ibioe mamymectso omroms. Kb oroif
MEpB YyEe H3ZaBHEa 00pamaldoch IOCYZAPCTBO, EOLJa HYEHO OHIO
IPOAATh KOEQECEOBAHAHA EMBHIA *), HIM BIHCKATH YLOJIODEHE INTDA-

. 1) HuymecTsenans B3HUCEANIA B ApeBOce BPCMA ABIAOTCA O0HEHOBEnno Bb BARE
xomoinedia ks amunod yoirosoir pacmpask: Fosque duci, bona eorum possideri
proscribive vinerique jubeto, rosopurs Lex Rubria, c. XXII (Bruns, Fontes,
crp. 56). Ilo mubmio Casmssu, altrém. Schuldr. erp. 4 u cabx., xmumasx oxse-
xyuia npaubEniacs TOIBEO UPH BIHCEAHIAXS 0O AeHcEANMD saitvams. Ho lex
Rubria rosopars 0 JAIHHXT B3HCERHIIXE NO BCARaro poia ABraws (de omnire),
¥b KOTODHXS OTBBTYARD mpHCYE£IACMS GHIbh YILIATHTH XeHEEEYD cyMMY (pecunia).
Puchta, Inst. 186G, 1. 2., ctp. 203. Cp. B. —Hollweg, 7. 1, § 32 n 53.
Huschke, Nexum, crp. 61.

*)Ihering, Geist, § 43.

3) Liv. 1I, 23: (Aes alienum) cumulatum usuris, primo se agro patcrno
avitoque exuisse, deinde fortunis aliis.

*) Liv. llI, 58: Bona Claudii Oppiique tribuni publicavere; college eorum
+x8ilii causa solum verterunt; bona publicata sunt. Cp. eme Liv. IV, 15 1 Gai
1, 27: (Qui dedititiorum numero sunt) intra centesimum urbis Rome miliarium
morari prohibentur, et si contra fecerint, ipsi bonague eorum publice venire
Jubentur. Iipogaza cb my6ameuaro TOpra NA3HBAXACH BB JPeBEOCTH auctio, a mo-

.u.y;xrl;ms sector’oxs. OR® NOEynars EMymecrso sa ourosyo nbmy. €ic. pro Roscio
ir ’ 45.
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¢u ). Taxolt ®e cmoco6s mpawhHens OIS eme BB TAYGOKOM ApeBHO-
cth ?) kb ombEB WMymecTBa, NOXICEKABMAr0 BIHCEAHID IO JOATAMD.
WMymecTBO mpOfaBaloch ONTOND KakoMy HEOYAb CTOPOHHeMY JNHIY,
iK0TOpPOe COTIAmai0ch YILTATHTH 3a TO KPEJUTODPY YCIOBICHHHI NPONEHTH
1oara. Ita omepania HasHBagach emtio mam venditio bonorum °).

Onpexbasa nbEHOCTH HMYIECTBa, Npojaka ero caykuia Buberd c¢p
1hus eme n fag gpyrof nbam. Bess commbmig, p0IiEEEED 0cBOGOE-
Jadcd 0Th MOAHeBOAbHOE PaGOTH, eca BHPYUCHHEAd IOCPEICTBOMD MPo-
Ja&H er0 HMYIecTBa CYMMa BHOIHS MOKPHBaJa ero joirs *). Bs mpo-
THBHOMD ¢Jy4a'h 9THMD IyTeMD OROBUYATOABHO Y0CTOBBpAIach HeomaaT-
HOCTH J0AZHHED H Heo6X0IMMOCTh JMYHOK 9K3erymid. Korga EpegaTo-
poBb Onxo mberoapko uexoBBED, Hpojada oxkasuBalach eme Goxbe
HOJe3HO0: OHA CIYEHIA CHOCOGONMD pacmpelBlemid MemEAy HEME IBE-
HOCTH MMYIIECTBa.

§ 2. 6) YpuBaTes- Kpowh B3mcraniit mo ¢y1e0RENMT phileHiaMs B
CTEO AOJRHHEOB®. HXD CYpPpOTaTanb, OHIH M IpyTie cIyuad, BD ROTO-
puxb bonorumn venditio maxogmia ce6h mpmmbremie. PrEcroe mpaBo
0TAHYAJ0CH BOOOMe 3aMBuaTeAbHOW CIOCOGHOCTBHIO E'b SEOHOMIE BB 00pa-
Xaxp H Qopuaxs °). Oxmolt  Toit me Popuoio oHo yuBI0 MOTB30BATHEH
114 CaMHXB pa3roo6pasauxd Ihieit. Kb umcay TaEmxs, 60raTHX® Npag-
THYECE0I NpEMBRAMOCTIO, GopMD HpHEAZIeRATD ¥ honorum venditio.
B3 crapoe Bpems ona 3amBuaza cobolo mo HBKOTODHNT ABIaMD 3204HO06
IPOM3BOJCTBO B IPEMHEANa Kb CI0c00aMDb ofe3mevyenid MpaBh MOCPej-
CTBOMD HAJI0EeHIA o0Maro 3alpemeHid ¥ apecTa Ha HMYHECTBO AOIE-
HHEa (missio in boma) °), cabaya sa srow mpexoxpamuTensHOR MBpOD

') Tabula Bantina (Bruns, Fontes jur.rom., p. 48), lex Rom. vers II: Si con-
dcts)mnatus )erit... bona ejus publice possideantur facito. Lex repetund., c. XV4I
(ib., p. 43).

2) Liv. VI, 20, nogs 871 r. a. u. c.:. Homines prope quadringentos pro-
duxisse dicitur,... quorum bona venire, quas duci addictos (Manlius) prohi
buisset. Lex Rubria, ¢. 22 (Bruns, Fontes, ctp. 56). Eme parle, mmenso moxsm
269 r. (mo Pyropdy, Instit. s. Puchta § 269, npux. dd. » dpamny3ckmms magaTe-
1ax5 Jusia—Pessoneaux, Blanchet et Charpentier) urm 261 r. (no I'ymze) ymo-
waBaerca o601 5xmeTh xomcyia Cepsmiia: Ne quis militis, donec in castris esset,
bona possideret, aut venderet. Liv. II, 24. Dionys. VI, 29.

¥) Gai. III, 73: Bona veneunt... judicatorum post tempus, quod eis partim
ll:!ge XII tabularum, partim edicto pretoris ad expediendam pecuniam tri-

uitur.

4) Ha 3ro yeasusaoTh BHpazenia: dum solveret et donec peenam lueret, mpm-
BefeHERs BEme u3b Jmeia m CrpaGema, a pasEO B O6pAA® BHBOZZ AOXKHHEA HA
uIOMAZb AIA& DNDHBIEYECHI® KB YIACTID BB ero cyis6B pOXCTBEHHHEOBD M SHA-
KOMHX'B.

%) Thering, Geist, § 56.

€) Missio in bona mm in possissionem bonorum reiservande causa coorshr-
CTByeTs BH RameN® Opash mMenno Halomemin ofmaro 3ampemeHia B apecTs, HO
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BB TBXD CIyuadxs, KOTAR OTH IPOCTaro o0esmedeRid JOITOBHYD HPRsD-
H600X0AEM0 OHA0 mepeliTH kb ABECTBATOXBHOMY HXBH OCYNISCTBIONID.
TakD manmpEM. BTG 3Tolt Gopwb coBepmanach AMEBHAANIA HMYI[eCTBA X
JOXroBh BD cl1y4ah YEDHBATOALCTBA JOXEHHEOBD. l[pepHilt pHmMCEIR
Iporeced OTEPHBAICA €O CTOPOHH HCTHa YACTHHND BH30BOMD OTBBT-
uHEa ED Iperopy (in jus vocatio) m TpeGoBaib amumot sBEM 06HEXKD-
CTOPOE'S Kb 9TOMY CaHOBHHEY. 31BCh OHH JONXEH GHAE TODEECTBOHHO K
¢caMOIHTHO ') BCTYHETh BB Hpomeccyaisuyd Goph6y. Ecim orpbTauEs
OTEASHBAICA HTTH 10 BH30By, TO HCTOY X03BOX410CH XPHBOCTH
éro CHION IIPH IIOMOIE CTOpPoHEHXD Xojelf. Eecix OH omD cmparaxed
HIH 6BZaIb, 6T0 MOZHO GHIO CXBATHTh H JHOCTABHTE, EYA8 cXBIYeTS *).
Ho TaEb Had mEave, HCTeN'h JOAEeHRD OHINb CHPaBATHCH ¢ OTBRTIN-
BOND M IPHBECTH ero: WHaue Hpomecch He MOI'b HavyarThed °). Irorn
IOPSJOED JCTaHOBHACHA, OUOBHJIHO, 6@ BH TO BpeMd, EOTAA PEMCERL
TOPPATOPiA OHIa He BeJIHER H IDaxjaHe XHIK APYIS § JPYra Ha Taa-
3axb ‘). C'b pacImpocTpamemieNs DHMCEATO BIaJHYeCTBE OHD AONZEHD
OHID OEa3aThcd HOYNOOHHMB. Ilo CTPOTOCTH AOATOBEXD BSHCEaRmil
YEDHBATEAECTBO AONERHEOBD OHI0 BH PHMDB BechMa OGHEROBOHHEND-
apeHiens °). Cb TeueHioNs BpeMeRH I0IZHHEH HOXYUIMIH BOIWOXHOCTH.
YEPHBATHECA OTH EDPeJHTOPOBS JiaXKe BB CBOEXD COOCTBOHHHXH XOMAXD,
IOTOMY YT0 Y PEMIAED GHI0 °) mpaBHI0, 9T0 HHETO HO MOEOTH OHTDH

OTIHIAETCH OTH HEro, riaBHHMT O06pa30NB, YACTHNM'H XADPAKTEPOMT OPraHoB®,
EOTOPHMB Hopyvaiocs mcnoimenie aTofi MBpH. Ilo pEMCEOMY mIpasy AMYMECTBO,
noxiemaBmee ApecTy, OTAABALOCH NOXD HAX30PH CAMEMB EpexuTopads. OO6mil
apects CibiyeTs OTIHYATH OTB cUENiaibHArO, EAKOBH HANDHM. missio in posses-
sionem fundi 81 oGesmeuemie mcea, L. 7, § 17. D. 42, 4; missio in possessionem
rerum, quas pro herede vel pro possessore (adversarius) possidet, TaExe »%
o6esneuenie mcrs, .. 7 § 18 h. t; missio in possessionem rei mpm oTxash orsbr-
wHES BB o6esnevenim damni infecti. Dig. 89,.2. Cp. Stieber, cit., p. 9.

1) Gai. IV, 82: Olim, quamdiu scilicet legis actiones in usu essent, alterius
nomine agere] non liceret, nisi pro populo et libertatis causa (Taxs wm-
tTaers I'ymrke, jurisprud. ante justin. 1861 r., ctp. 278. B. Tosssers =m Apy-
rie nhcroasko muave). L. 123 D. 50, 17 (Ulp.): Nemo alieno nomine lege agere
potest.

?) Bruns, Fontes juris romani, XII tab. «Si in jus vocat, ito; ni it,
antestamino; igitur em capito. Si calvitur pedemve struit, manum endo-
Jjacito.

%) Dernburg, Emtio bon., crp. 13 m cxbx. B. Hollweg, 1. I, c1p. 1121 118.

‘) Ihering, Geist, § 47 x., mx. 1869, 1I, 2, ctp. 643 = cabx.

5) L. 7 § 2 D. 42, 4: Est frequentissima haec causa possessionis; nam in
usu latitantium bona possidentur.

%) Baxsreps, Gesch. d. rom. R., 2. IT, § 728, mpun. 6, 8 Jepe6yprs, cTp.
14, woiaraoTs, uTO STO NPABEIO OGDPA30BAXACH TOABEO CB TeUeHieMs Bpe-
MeHH, EOrX3 $aBOeBAHIA H pPeCUyCINKANCEAS XWIHF NOXMAIE XYX1 HApoxa. B-
{.‘gnnen, I, erp. 108 ® Apyr. CUHTADTH €r0 HCEOHHHM> OOHIAEMD pEMCEOk

I{EHH.
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IO3BSHD ¥A CYXD> H3B ¢Boero joma '), a ThMt Menbe BHBOXeHD H3B
HOro GHION °). 3aKomD BB 9TOM® ¢1yUaB He JaBash EDONHTOPAMD HH-
Bagof 3amATH. O0paTHTh B3HCEAHI® HA HMYMPCTBO JXOIEHHESR ORH HO
MOTAE N0 THXb IOPH, HOER MCEH HX's HO OHIN Pa3cOTPBAN CYZ0MD, & XIA
3TOr0 HeQ0X0AHMO OHAO IIOOTABETH LOPSAD EpeTopoMb oTeBrunga. Ecim
OFb: YEpHBaAcH, TO HETHOH, 10 X1 Tabianays, A0NIEIH OHIE 000EIATD,
noEs 0% aBATcd. . [Eoromy uro, rozopars B. IoabBern, me MucIHMO,
qT9G% ero Holbsg OHIO CIOBETH DX'B HUGYAD BIPOAOIEeHIE IBIaro rois
mag Ayxs a1Brdp °). Iloaardo, yTo A1 KPEJHTOPOBD 9T4 BHEBAIATEAS-
Had CHCTOM2 OHI3 WeocoledHo NpiATHA M IOXOEeHi® HXD KOAEHO GHAO
BH3BSTH E4Kig JHG0 MBpH. 3nrousaro NpOHM3BOJCTBA, BH COBPEMORHOND
cuaioXB cIoRa, He OHAo BD.JpeHeMb PambB, kKags He OHI0 M CYA80-
HHXD BH30BOBDH OTBBTYHEA. Toanko BmocxBAeTBiH, BB extraordinaria
<cognitio EMIepaTOpCcEaTo. Nepioga, NogBIALTCS 514 (OPMH cyAeOmOM
XbareapmocrH *). .CrapoMy pPHMAAHHHY K23aJ0Ch COBODIIOHHO HONOHAT-
HHMD, K2EEND 00pasoMb MOXKI0 HA3HAUATH CYAD JId NOCTAHOBIGHIA
phmenig o 0XHOCTOPOHHeH mpochGDB HCTHa, KorAa HETH KPyrok 3amATe-
PecoBAHHOR CTODOHH, EOTOPa# OH NLpeicTaBAAa BO3paXedid HPOTHBD
ero Tpodesamii °). Cynelmoe pa3HpATONLCTBO MPeANOIAr2N0 CHOPD
MOXJY CTOPOHAME H CaM0® NOJUMHAeHIE CIOPa CYAY Pa3CcMATPHBAIOCH,
EaED KBI0 BsamMHEATO coraamedia Tamymuxca °). ILpoE3BoicTBO BH30-
BOBD II0 YACTHRMH ABIaMD rocyAapCcTBeAHOD BAACTHI CUATAILOCH BME-

. 1) L. 18 D. 2, 4 (Cajus): Nullum de domo sua in jus vocari licere, quia
domug) tutisimum cuique refugium atque recepiacalam sit, eamqu:, qui unde
in jus vocaret, vim inferre videri.

2) L. 21 h. t. (Paalus); De domo sua nemo extrahi debet.

%) B. Hollweg, I, ctp. 112,

4) L. 68—73 D. 5, 1: Ad peremtorium edictum hoc ordine venitur, ut primo
quis petat post absentiam adversarii edictum primum, wmox alteram, per inter-
vallum non minas X dierum, et tertiun. Quibas propositis, tunc peremtorium
impetat. In peremtorio ‘autein comminatur is, qui edictum dedit, etiam absente
diversa parte cognituram se et pronantiaturum. Et post edictum peremtorium
impetratum, quum dies ejus supervenerit, tunc absens citari debet; et sive
responderit, sive non responderit, agetur causa et pronuntiabitur, non utique
secundum presentem, sed interdum vel absems, si bonam causam habait,
vincet.

%) Tomxo ecxa cyrs Gilsp yxe Ha3EateAs N0 TpeGoBamin o53Ax® CTopom:s
u saThbul oiua H3® nux® He ABIZAACH HA COCTA3IAHie, B TaxoMb ciyiad mpawh-
uszocs upapaxo XII taGimus: Post meridiem prasenti stlitem addicito. Ca.
Puchta, Instit. § 174.

*) Cic. pro Cluentio, c. 43, § 120; Neminem voluerunt majores nostri non
modo de existimatione cnjusquam, sed ne pecuniaria quidem de re minima
csse judicem, nisi qui inter ddversarios coavenisset. L. 3 § 11 D. 15 1: Sicut
atipulatione contrahitur, ita judicio contrahi. Savigny, System, VI, § 253. Cp.
Puchta, Inst., § 173. Keller, § 59 z 60.



