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BMmecTo npeauciioBust
«YCKOJIB3AIOIIUNA ®EHOMEH»,
WJIA HECKOJIBKO 3AMEYAHUI

O APEBHEI'PEYECKOM IIPABE

HagepHoe, kax/1plil CIeMAINCT-aHTUKOBE, KOTOPOMY TPHU-
XOJWJIOCh CTAJIKUBAThCSA B CBOEH paboTe ¢ TEMHU WM MHBIMU
npobiieMaMu JPEeBHErPEYECKOro mpasa, HE MOT He oOpaTUTh
BHUMAaHUS Ha TMapaJOKCANbHYI0 KOJUIU3UIO JBYX OOCTOS-
TenbcTB. C 0/1IHOM CTOPOHBI, HUKTO HE OyJIET CIOPUTH C TEM,
yT0 npaBo JIpeBHel Dnnaapl — KyJIbTypHBIA (PEHOMEH MHUPO-
BOT'O 3HAaY€HUsl. ITO — MEPBOE MHCTUTYLUHMOHAIBHOE MPABO B
uctopun EBporbl. OHO BXOAUT HEOTHEMJIEMBIM KOMIIOHEH-
TOM B CUCTEMY HENPEB30MACHHOW MO YPOBHIO KYJIBTYPHOTO,
TBOPYECKOr0 MOJbEMa AHTUYHON TPEUYECKOM LUBUIIM3ALNH,
HAaCJIEIUEM KOTOPOM B 3HAYMTEIBHOW MEpe W IO CEHl JIEHb
JKUBEM Mbl Bce. JIpeBHerpedyeckoe MmpaBO ChIrPaJi0 HEMAJIO-
BaXXHYIO POJb B O(pOpPMIIEHUU TpaBa PUMCKOT0, YTO OXOTHO
npu3HaBain U camu pumckue aBtopel (Cic.De leg.Il.59;
Liv.II1.31.8; Plin.Epist.VII.24.4"). Bo MHOrOM IO/ BAHSHHEM
JPEBHEIPEYECKOro MpaBa CI0XWIACh MMPaBoBasi cuctema Bu-

! Cnosa Inunus Munanmiero o ['peruu 0cOOEHHO U3BECTHBI, OHH
CTaJIM POCTO-TAKN XPECTOMATUHHBIMU: «Bceraa moMHH, 4TO 3TO Ta
3eMJIsI, KOTOpas Jlajia HaMm MpaBo M MpHUciialia 3aKOHbI, He TI0 MPaBy
no0eipl, a 1o Hamei mpockbe» (mepeBon A. W. [loBatypa).
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3QHTHICKOI MMIIEPUM’, MHOTHE DJIEMEHTBI KOTOPOii, B CBOIO
ouepe]ib, BIIOCJIEACTBUN OBbUIM MEPEHECEHBI B CTpaHbl BocTou-
HOH EBpoIbI, BXOAUBILKE B BU3AHTUNCKUN KyJIbTYPHBIN apeat,
B TOM umclie ¥ Ha Pycs’. OIHUM CI0BOM, MOKHO C HOJIHOI yBe-
PEHHOCTBIO TOBOPUTH O TOM, YTO APEBHEIPEYECKOE IPABO 3a-
CIIy’KMBAaeT BCECTOPOHHETO BHUMaHHUS U u3ydeHus. VmeHna
HEKOTOPBIX U3 rpedeckux 3akoHozaareneil — [Ipakonra, Coio-
Ha U JIp. — U3BECTHBI HBIHE J1a)K€ IIKOJIBHUKY.

A ¢ Ipyroil CTOpOHBI, B PEaJIbHOW JEHCTBUTEIBHOCTH CO-
CTOSIHME U3Yy4YEHHOCTH IpaBa [[peBHel I 'peruyu BOMCTHHY IIa-
4eBHO. Jlydllle BCero 3To MOXKHO yBUZETb, COIIOCTABIIsAA B J1aH-
HOM OTHOILIEHUH IPEUECcKOe MPaBO XOTs Obl C TEM K€ PUMCKUM.
O mocnenHeM — OrpOMHOE KOJIMYECTBO TPYZOB CaMOro pas-
HOT'O XapakTepa: OT MHOTOTOMHBIX KOMIIEHIUYMOB JIO KpaT-
KHX OOIIMX OYEpPKOB, OT CTaTei MO OTAENIbHBIM acHeKTaM U
npoGyieMaM, MOSBISAIONIMXCSA B CHEUUAIbHON MEpUOAMKE, 10
BY30BCKHX Y4€OHHMKOB. A 4TO C JPEBHEIPEUYECKUM MpaBoM?
MBI He TOBOpPUM 371€Ch 00 OTEUeCTBEHHOM ucropuorpaduu, B
KOTOPOH K €ro M3y4eHHUIO MOYTH elle BOoOIle He IMpUCTyHa-
mi. Ho maxe m B 3amaJlHOM aHTHKOBEIECHWH CHUTyallds HEHa-
MHoro jiyuie. Co BpeMeH HEMELKHUX Y4eHbIX pyOexa XIX—
XX BekoB (Jluncuyca, Kapmreara, byzonsra u ap.), 3aHu-
MAaBIIMXCS Pa3HOOOPA3HBIMU MpoOIeMamMH MyOJINYHOTO U Ya-
CTHOI'O IIpaBa IPEYECKHUX IOJHMCOB CTOJb XKE CKPYILYJIE3HO,
Kak U J1000i 1pyroit mpoGneMaTHKON, HHTEpEC UCCe0BaTe-
JeH K JAHHOMY KPYTy BOIIPOCOB HE BO3DOC, a, KayKETCs, TONb-

* B mepBhIe BeKa CBOETO CyIIECTBOBAHMS BH3aHTHS JKIIa 110 HOP-
Mam natuHckoro FOcruamanosa Corpus iuris civilis. OmHako co Bpe-
MeHeM (OCOOCHHO SIBHOW dTa TEHIACHIMS cTaHOBUTCS ¢ IX B.) MOXKHO
TOBOPUTH «O 3aMeHe JaTHHCKoro FOcTrHraHoBa KOpIyca rpeuyeckuM
KOPITyCOM 3aKOHOBY» — I'PEYECKUM HE TOJIBKO I10 S3bIKY, HO U T10 Y-
xy. CM.: Meoseoes H. I1. PazButne npaBoBoit Hayku // KymsTypa Bu-
3aHTHU: BTopas nojosuHa VII — XII B. M.,1989. C. 227.

* O6onenckuii J]. Busanruiickoe Compysxecto Harwmii. Illects
BH3aHTUHCKUX nopTperoB. M.,1998. C. 333 cm.
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KO yMeHblImiIcsA. Heckolbko MOHOrpapuueckux HcclefoBa-
HHM, ONPEAEeTICHHOE KOJIMYEeCTBO cTaTel... Henb3s, KOHEUHO,
CKa3aTh, YTO JPEBHETPEUECKOEe MPaBO HBIHE — terra incognita
B TIOJTHOM CMBbICTIe ciioBa. M TeM He MeHee He OCTaBJISIeT OLIy-
IIEHUE, YTO OHO — B CBOEH LIEJIOCTHOCTH, KaK (heHOMEH, KaK
KyJbTYPHOE SIBJICHHE — U3BECTHO HaM JJaJIeKO HE B TOU Mepe,
B KaKOW OHO TOTO 3aCITyKHBAeT.

Pazymeercs, neno He B CyObEKTHBHOM >KEIAHUU WU He-
KEJIAaHUW HCCIeIoBaTeNield 3aHUMAThCsl TEMH WIH WHBIMU
npobiaemMaMu (XOTS M TaKoro poaa CyObeKTHBHBIE (DaKTOPHI
TOKE HEJb3sl TIOJTHOCTHI0 COpAChIBaTh CO CUETOB: MOHSTHO, B
YaCTHOCTH, YTO aHTHUKOBEAAM 3amaja MpoCTO B CHUIIY BPOXK-
JICHHBIX [MBUJIU3ALMOHHBIX MHTEHIUH PUMCKOE TpaBO He-
CpPaBHEHHO OuirKe, HEXenu rpedeckoe). OmucaHHas CUTya-
Ul 00s13aHa CBOEMY CKJIAJIBIBAHUIO MIPEXKIE BCEro MPUYMHAM
00BEKTUBHOTO XapakTepa. KakoBbl jke 3TU MPUUUHBL, I0YEMY
U3y4aTh MPaBO I'PEUYECKOr0 MHpa 3HAYUTENLHO CIOXHEe (U
HeOyarogapHee), uem rnpaso Puma?

[TpekpacHO M3BECTHO, KAKUX BEPIIUH JTOCTHUTIIA PUMCKAs
fopucnpyaenius. [lpaBo B PuMckoM rocynapcrse mpouuio
4yepes3 psif MOoCIeI0BaTeIbHBIX KOAU(PUKAIIUK, B TEUCHHUE BCel
cBoeil ucropuu (0T aeremMBupoB 10 TpuOoHMaHA) MojaBepra-
JI0Ch MOCTOSIHHOM pa3zpaboTke u cuctemaruszanuu. [locnennee
MIPUBEJI0, TOMUMO MPOYETo, K MPeAeTbHON OTTOYCHHOCTH Ka-
TEropuaabHOro ammapata. Yero cTouT XOoTs Obl U30IIPEHHOE
pasrpanuueHue (e1Ba Jin HE MPOTUBOINOCTABICHUE) PUMCKHU-
MU IOPUCTaMU KaTeropuii COOCTBEHHOCTH U BIaJICHUS B ce-
pe umMymiecTBeHHOro mnpaa. CTpOro M YETKO OTACTSUIHCH
JpYyT OT Apyra MpaBo BEIIHOE W 00s3aTeIbCTBEHHOE, YaCTHOE
u myonm4yHoe, cBeTckoe (ius) u cakpanbHoe (fas).

Hudero nogo6HOro He BCTpeyaeMm Mbl y TpekoB. B nepByro
ouepeb HEBO3MOXKHO HE YIIOMSHYTh O TIpo0IeMax U CII0KHO-
CTSIX, BO3HUKAIOUIMX B CBSI3U C HAMHOT'O XY/IIEH, 4eM B CITy-
yae ¢ PUMOM, 11€7I0CTHOCTH U COXPAHHOCTH IPEUECKUX MPaBO-
BBIX MaMSITHUKOB. Bo BBOAHON WacTu 1r000r0 ydeOHHMKA TIO



10 Bmecmo npeducnosus

PUMCKOMY TIpaBy 0053aTeNbHO €CTh IJ1aBa, TOCBSIICHHAS €T0
UCTOYHUKAM, TJI€ TH UICTOYHUKH METOAUYHO MEPEUHUCIIAIOTCS
U KJIaCCU(PHUIMPYIOTCS: 3aKOHBI, CEHATYCKOHCYJIBTHI, KOHCTH-
TYyIIMH HMIIEPATOPOB, DJUKTHl MAarucTpaToB, OTBETHI IOPH-
cToB..." Bcé 6yKBaIbHO «Pa3loKEHO MO MOJIOYKAM», BCE TIPHU-
BEJICHO B €AMHYIO U BHATHYIO cucTeMy. M3 OTAenpHBIX ma-
MSATHUKOB, KaK U3 KUPIUYUKOB, CKIAJBIBACTCS TPAHIUO3HOE
3nanue ius Romanum. A B KaKOM TOJIOKEHUU OKAXETCs CIie-
[UAINUCT, KOTOPOMY JIOBEAETCS COCTaBISATh AHAIOTMYHBIN
paszzen Ui TpyJia o IpeBHerpeueckomy mnpaBy? O Kakux mc-
TOYHHUKAX MpUJIETCS eMy BecTd peub? Pa3po3HneHHble, HE 00b-
€IMHEeHHbIE HUKAKOW BHYTPEHHEW CBS3bIO (PparMEHTHI 3aKO-
HOJIaTEJIbHBIX MaMSATHUKOB, OTHOCSIIUECS K CaMbIM Pa3HbIM
3I0XaM U PErHOHaM 3JUIMHCKOI'O MUPA, JIOIIE/IINE YacThIO B
BU/JIC HAJAMUCEH, YacThiO B (hOpMe LIUTAT y TO3IHEHIIINX aBTO-
poB. CyneOHbIe pedn OpaToOpOB, SBISIFONIUECS, OECCIOPHO,
UCKJIIOYUTENbHO Ba)KHBIMU MCTOYHMKAMH 10 MHOTHUM CTOPO-
HaM JKM3HU TPEYecKoro oOIIecTBa, HO NMPU STOM HACKBO3b
IIPOHUKHYTbIE CYOBEKTUBHOCTBIO M TEHAEHIIMO3HOCTbHIO, J10-
XOJSIIIMMH JI0 MPSIMOTO u3BpaiieHus (paxtos. Hemanoe komu-
YecTBO Macca)keil Ha MpaBOBbIE M 3aKOHOJATENbHBIE TEMBI,
pa3OpoCaHHBIX O MPOU3BEACHUSIM MHUCaTeNe pa3HOoO0Opas-
HBIX )KaHPOB — OT PaHHUX UCTOPUKOB U PUI0CO(POB /10 JIeK-
cukorpadoB BuzaHTHICKOTO BpemeHu. Henb3st ckazaTh, uTo-
OBbI BeCh 9TOT MaTepHall ObLT MAJIbIM, HEJIOCTATOYHBIM, HE TIO-
3BOJISIIOLIMM COCTaBUTbH IPEJCTaBICHUE O IPAaBE B IPEUECKUX
nonucax. Ho oH, moBTOpUM, HACTOJIBKO HECUCTEMATU3UPOBAH
U J1aXke MPOCTO Hepe(dIeKTUPOBaH, UYTO SBISETCS BBUY 3TOTO
Ype3BbIYANHO TPYIHBIM JJISl U3YUYEHUsI, PEANOIararLero omn-
penenenHoe 06o0meHue GpakTos.

Jleno 31ech He TOJIBKO B TOM, YTO MAMSTHUKH JpPEBHErpe-
YEeCKOro MpaBa COXPAaHWINCh HECPABHEHHO XYJKE, YEM MaMsIT-

* Cm. (ancro exempli gratia): Pumckoe yacTHOE mpaBo: Yue-
auk / Ilog pen. Houmkoro U. b., Ileperepckoro U. C. M.,1997.
C. 17—46.



