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0 HAKA3AHIW,

Hayka yrorosEaro mpaBa HoeBAMaeTcA M3CABIOBAEII IBYND B3a-
OMEO ¢e0A ZONONEANIIESS I IPYI'B APYra o0ycIOBIMBAKIIAXD TORATIH:
HOEATIA O NpecTymBoMb rbARIE E UOHATIA 0 Hagasamim. Ta wacts eg,
KOTOpaA SaHMMAaeTcs MOCTBIHEMB, HOCETD Ha3BAHie NeHONOTIH HIN
yueHid o Hakaszamim. CozepEamie ero 06pasylTh BOIDOCH:

1) o mpasbt makasamid,

2) o mpEwbHeHim Hakasamid, H

3) o mbpaxd HakasaHid.

Yacrs I. IIpaBo HakasaHid.

Ilparo mamasaHia BB cy0BexTEBEOND cMcxb (jus puniendi) osma-
93T BIACTh 3ampemenid WsBBCTHHXD 1bilcTBil mOAD yrposon maxa-
saHid, IOpecrbroBamif HapymmTeleil TAKEXD 3aMPeTOBD I IpuMBHeHiA
ED HOMB yroXoBEOE yrposs. OHO pacmafaerca HA IpaBo YTOJIOBHATO
npecrbroBanid, mpaBo oupelbieHid HAasamld M DPaBo HCIOXEEHIA ero.
Pascrorphrie mepsolf ero vacTH TpEHATIGEATS YIOIOBHOMY IPOLECCY;
JBb 0CTaIbEHA BXOJETH BB 00JacTh YIOAOBHATO IPaBa MaTe]ialbHATO.

Bp ogmoit Toxseo Espomeifckoit Poccim, oEpyZEHME cyzaMm, ma-
IATAME W MEPOBHME CYIbAMU @0 ABIawh BaZEBEMEMD ') mpEroBapm-
BaeTcA eX®erogso kb Bakasamiams zo 75,000 werosbrs. Ymero aro
pacTerd Trogb OTH rogy: Bb 1877 r. omo cotraBrano qmmb H5.787,
Bp 1879—64.139, B 1880—69.739, Bp» 1881 r.—76.070
yeroBbkB, uTé 00HAPYREBAETH eReroxayl upu6asky BB 5.000, cu-
ABTEIBCTBYOIIYH O HOCTOAHHOMD K BechbMa OHCTPOMD JCHIEHIE Y HACDH
IPeCTYIEOCTH, 3aCIYEUBANIIEND CAMAT0 TMATEILHATO BEAMAHIA HAYEL.

") CBogb crarTEcTHYeckEXD cBbpbmEIE mo pbiamt yroioBEEME 33 1873—
1881 rope; 3pber mbro yrasamift o 4mcal DPHrOBOPEHHHX® MEPOBHIME YCTa-
HOBJERIAME Kb HaKa3aHiAMD HEMe THPEMEAr0 3aKINIeHid.
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Ho u s nudp Ee NOJNHH, Takh KAk BD H3XaHie MJEACTEDCTBA
PCTENIE, OTEYAa OHB movepummyrH, H6é BXOXATH cBBIbBHIA 0 mpmroso-
PeHEHX'S Kb Hagasamimys EX cylamm ocobemmrmm mo mbery (Ilapersa
Toxsckaro, cEOUpeEEME, (UEIAEICEEME) M IO COCXOBLAMD (BOCHHHMI,
ceTbCREME), HN CYZAME CTADAarTo YCTPoHcTBA, HE Xa&e MADOBHME CYXbAMA
mo nbrawh MeEpme# BaEHOCTE, TXB 3aK0ED JTPOEAETH HAEA3AHIEMD
HEEe TIOpeMHaro sakinuemid, ITo msgamino jxpyroro BBRoMCTBA, TIaB-
Haro TIOPeMEAro yOpaBNeHid '), BH OJHEXB TOXBEO MBCTAX® 3aEIN-
Yemis paEJIaEcEAr0 BBIOMCTBA HaXOXEIOCh 3aEINYEHHEHXD EB 1-My
smpaps 1885 r. 94.515 wenosbrs, BD 1-My smBaps 1886 1.—
99.973; mocrymEio Ze Bb EMXD BB Tederim 1884 1. 728.000 we-
108BED, BB Teuemim 1885 r.—727.500, cumras BB ToMB umcIB,
Kpows NPETOBOPEHENXD KD HaBa3aHigMb, 100p0BOABEO CIBIYLIIEXD 3a
HEME KeED B rBrelf, a Tar®e moxZcIbICTBeHENSD, NEPeCHILEHXD H 34.-
KIOTEERXD 3 MEEACTPATHBENXD, cIBL0BaTeIbH0, BCe-TAKH, TAED CKa-
3aTh, HPEKOCHOBEHEHXD Kb BaEA3aEi0. ITH NMOPaEAWINe BHCOELL UHGpPH
HACTOHYMBO O0CTAaHABIMBANTD Ha Ce(h BEEMAHIe U BH3HBAOTH BOHPOCH
0 TOMD, HACEOIBEO He06X0IEMO Haga3aHle I HBTH JH BOSMOEHOCTH
TOCTHTHYTh TH IBIE, KOTOPHA mpecrBAYOTCA COBPEMEHHHMD H&EA3a-
HiemD, mEsIME wBpamm, Goxbe npoR3BOIMTEIBHHME X114 06IeEATIA, Goxrbe
DOTeSEHNMA B 14 NOAJeEAmAro HaBa3amllo.

IIo ero ocHoBHOH mjed, Haka3aHie mMpezcTABIAeTD 0600 IPUEYE-
XeHie, mpaybHAeMoe KD yumHEBIeMY mpecrymmoe xBarie. [lpumay=zenie
3T0 MOEETH NDHHEMATH PasIAUEHA (ODMH (E3EYeCKAro H HCHXHYe-
¢Ear0 BOSEBHCTBIA Ha IWYHOCTH; yrposa er0 OEA3HBAOTH BO3LBiicTBle
ICHXMYeCEOe, HCN0IHeHie—TIaBHHMG 00pasous BosxbicTBie E3mIecEoe;
HO EaYecTBO ODEHYEIEHIA IPEHEAJIEETH KaEJOMY HAKa3aHI0, KaED
0H HE OHJI0 OO He3EauETeNbHO, IIpHEYENeHie HAKa3aHiA 3aEI0UAETCA
Bb IPHYEBEHIM HIX 00BMAHim NPIYMEET, HAREA3HBAEMOMY KaKOe-HI-
6yIp IEMmeEie ¥IH cTpajgaBie; MOITOMY, BCAKOe Haka3amie HAIpaB-
lfeTcd UPOTEBD Kakoro- HmlyAip 61ara, OpHEAZIeBANar0 HAEA3HBae-
MOMY—€r0 HMYI[ecTBa, CBOGOXH, dYeCTH, IPaBocmoco6EOCTE, THIecHoif
HeIPEROCHOBEHHOCTH, & HMHOTZA JaXe LDPOTHBD €r0 EHSHH.

Ha dwews ®e ocmoBHBaercs NpUYEHEHie TAKOTO CTPALaEHid 0AHAMD
ven0BbEoMD Xpyromy? Ilogemy Takb Beeodule MOMEpaeTed eBAHTEABCEAA
3amopbip JOBI I HpomeRis, 3aMbBEAACH NPOTEBONOIOEHHMDB NODPAX-
EOMB HaEa3amig?

Hecreryrs Barasamia My Berphuaews Bo Beh Bpeema m y BehX%
HapOZOBB; TakOe HCTOPHUECKOE CBEABTENbCTBO HBEOTODHS yUeHHe, KK,

*) Marepiasst mo TiopemHol craTECTEES, E3aRie INABE. TIODENH. VADABI.
3a 1884—1886 rr.
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BaTy, Y Hach NOEoH#ERE mpodeccops Kucrarosckilt, mprssanTs BIOXRS
JOCTATOYHHM® €ro ompasianiens, Ho s1o ToxsE0 o6Bacerie. Eets mpej-
pascyred H cyepbpid, zepmamieca BEEaME H JaEe THCATOXBTIAME:
Hayka JUMb mocIB XOATEXD YCmAilk paspymaerd MXb, H JaXeEo me Beh
eme cyesbpia paspymesn. He mpmsaiie®mTs Ju Hakasamie Eb YmeIy
TAaKAXD IpefpascyAEoBs? Mceropudeckia cBaxbTelscTBa, 0U6BHIHO, JATh
oTBBTa Ha 9TOTH BONPOCH HE MOTYTH M LOTOMY He0GXOJEMO 0GpaTATHCA
ED HEHMB HCTOYEEEAM.

Ilpray&jesie, 3aEInvapmeecd B EAEIOMB HAKA3AHIH, cIBXTeTH
3a yumBeEieMb mpectymmaro Xbamig. IlocxBrmee ecth mapymemie, oTpa-
I2Hi@ TOr0 NOPAZEA FM3HH, KOTOPHH JCTAHOBACA MeXEIy JOABMH.
Rampuil yeramoBrmiica CEJaZ® EUSEE MOEETD CYNECTBOBATH TOABEQ
IIPHE JCIOBIM €ro 0XpaHeEid OTH HapYVIIeHis; eCIm HapyIeRie Hpo-
M30I0X0—a Hapymenid Hem30BEHH BB EaEIOMB CEXafE ofmeEmTia—
T0 HOPAKOED JXOAEEED OHTH BOSCTAHOBAHD H OXPAHEHD, HHAUE OHD
paspymarcd. Ilonmoxenie 3T0 ¥OEeTh OHTh NOITBEDPEXECHO Ha EaEI0H
dopus obmemmTia—ceMpB, aprems, o6mEEb; ero me maGkraers E Tro-
cyzaperso. Ilocrbymee, paBEEMB 00pa3oM’h, BHHYELEHO OXPAHATH YCT4-
HOBHBIIIficA BD HeMB NOPAXOED JEH3HH, HOLB ONaCeHieM, B IPOTHB-
HOMB cXy9ab, paspymarteca. Bo oromp cuHeaB Hakasamie ecTh MBpa
OXpaHeHid NPOTEBD IpecTYNHHXH ABAHi HapymaeMaro mMm cEJafa, Ha-
DyWAeMHXD HMB HHTEDECOBD MIH IPaBb, 00PasylIAXD CHCTEMY IPABO-
mopafka. Heo6XogzMocTh 0XpaHeHid JeRETH BB CYMECTBOBAHIE CAMAro
IpPABONOPAILA: OHO IpEMBEAeTCA HE3ABHCEMO OTD KAKEXD OH TO HE
6HI0 TOCTOPOHEEX'B, MOGOUENXB Lblelf; omo Hem3Gbamo crbryers 3a
IPeCcTYIHERND MOCATATEIbCTBOMD, COCTABIAA €r0 HeOOXOZEMHIl pe3yanb-
TaTh, —He00X0JHMHY BB CHIy CYECTBOBAEIA IPABOMOPAZEA. XorTd OH
Op: STOMB He OHIE JIOCTETEYTH HEEAKIS M060YERA nbim, oxpameHie
HapyIIeEEAro He0GX0JuMO: HHAYE YCTAHOBABIIcA MPABOLNOPAXOED pac-
nageTed ¥ 3aMBHATCA APYrAME.

Ho srumb Heo6XONEMOCTP HaEa3aHiA W OCHOBaHI@ OpaBa Ha EHero
eme Jalexo He ycTaEOBIeEH., OXpaHeHie IPaBONOPAJEA MOEETD OHTD
JocTHrEYT0 miIE MBpamzm 06BEETHBHHME, HIM MBpaMm 1myRaro Bosxbii-
¢TBif, CyOBexTHBEENE. SBIgeTcAd Bem3OBEENE BOIPOCH: MOYeMy Ee AJIA
0XpaHeHif DOPaBONOPAXKA He JOBOALCTBOBATHGA MBDAME O0THEKTHBHHME,
KOTODHA, IPUTOMH, OKa3HBaWTCA Hamloube COBepMERERME H XbicTE-
rexpEauE? Iogemy KpagaMs BYEEO X MOEEO OPOTUBONOCTABIATD TIOPBMUY
H, KaED JJMalh, JXaKe DO3CH, & Ee YVCTPOHcTBO BB TOXOXHHA SIOXH
EADOTEHXD CTOXOBHXD, Ee Dasfaiy ChBCTHHXS OPENACOBD, yIyYmeRie
myrell coofmemis Xxs mOXBo3a EXb B T. m. HMeropia mpaBa yEe Bo
MHOTHX'D CIYYAAXD yeOBAa DeIMCTPEPOBATH HEPeXofd 0TH MEDH cy0E-

eETHBHHXD Kb WEPaMt 00TeKTABHHMD, H Takad cBHEa ecTh OXEAD H3b
*
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KDyIHHXD IPE3HAKOBD mporpeccd. [LONroe BpeMA BeA MOYTE 00XacTh
IPAKJAECKATO [PaBa OXPaHATach WBpaMH IE7EAre Bo3xBiiersif; koria
UEBAIMSANiA yembia mpigckaTh XA 3T0ro WhDH O00BEKTHBEHS, O0KA-
3aBIifcA HecpaBHeEEO Gobe IBECTBETEIBEHME, TO 061acTh TPAmAAH-
CKAro IpaBa COBeDNEHHO OTABIANACH OTH NPaBa YrOJOBHAro, H HHED
GHI0 6N aHAXPOBESHOMD HOOyAXAT NOIKHIKA EB yOIaTB joara or-
paBleHiewh e€I0 Bb KATOPEHEEA PaGOTH, Kakb NDPAKTAKOBAIOCH elle
npr erpt 1. Mss He06X0XEMOCTH 0XDAHEHIA HOPAAKA BHTEKATD JAMIL
Heo6xozaMocts MEpPB 00BEKTEBANYE, KD 310l IBIX RampaBIeHANXD; LIA
00bAcHeRid Hakasamig HYEHO 00DATHTHCA KB ¢BOHCTBY THX'B OTHOMeHIil,
Cpef KOTODHXD OHO NpEMBEAGTCA, NOMCKABD Paspbumenie ero Bb LpH-
poxk cy6mexTa ® o0BeKTa KapaTeibBEATO OTROMeHiA B Ibiedl, Raka-
3aHieN TpecIBIyeMHXD.

Tarmus 00pasond, BoOpocs O UpaBh Hakasamif DAcHAfaeTcd Ha
BONpPOCH 0 cy6BexTd Hanasamid B 005 00BeErd ero; ¢ IepBHMD (BA-
3aH5 BOIPOCH 00D OCHOBAXD NDABA HAKASAHIH, CO BTOPHMB— BOLIPOCT
0 ubIaXb I cBolicBaXD HakasaHid,

TIABA L
Cy6bexTn npaBa Haka3aHin # €ro OCHOBI ‘).

I. JimyEas mecTs ¥ HarazaHie.

Ha mepBoEavaJbEHAB CTYIERAXD HCTOPIE YroJOBEATO IpaBa Kapa-
TeXbEAS IBATEARHOCTH OPEBAJIEEANA YACTHEND JUUAMD, NOTEPIEBIIUMT
orp upecryiEHx® IBaniif. Ho uerosbss mo10zo0if EyIBTYPH oTaMIRETC:
cubmeHieMd CyGTeKTEBEAT0 ¢b OGBEKTHBHHND, HeyMbEBEND OTXBIATH
CB0® ,A“ OTH BEBMEATO OLpy&abmaro ero Mipa *). Br ofracre pexs-
rio3eHXD BBporamii 370 IPEBOZATD Kb (heTUME3NY, BS 00.14CTH HAYRE—
Eb OTCYTCTBiI0 CO3HAHIA 3aKOHOBD HOPEDPOJH I LOCTOAHEEMD 0.IULETBO-
penigus, BD 00IacTH HPEARYeCKOi—KD OTCFTCTBID MOBATIA MpaBa, 3a-
wbEAEMAro MOHATIEMD OZHOCTODOHHATO, He NPU3HABHAIO JPYTEMM HHTE-
peca (mpaBo Be ofpexTmBEpoBaBmeEech). CoorsbrcrBemE0 sTomy, BBTD
¥ TMOHATIA HEMpaBAH; ero saMbEAeTd cy(beKTHBROC MOEATIe 06H I H; BETE

1) Rossi, Traité de droit pénal, m3n. Hélie, 1863; Bar; Handhuch des
deutschen Strafrechts, I, 1882; Holtzendorff, Handbuch, I; Jellineck, dic
socialethische Bedeutung von Recht, Unrecht und Strafe, 1878; Liszt,
Lebrbuch; Bepreps, yue6mern BB nep. Hewmwogosa; Tararmess, Kaparers-
Had BIacTh H ed rpammmet (M. rp. yr. mp. 1882 r. N 19); Liszt, Lehr-
buch des d. Strafrechts, msz. 2-e.

*) ®ommmukif, Pycckas raparensEas cmcrema (CGopm. roc. smamii, 1. I);
Rost, Bausteine fiir die allgemeine Rechtswissenschaft, 1881.



